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PREFACE. 

This edition has been thoroughly and carefully 
revised and brought up to date. 

R. R. 

D. K. T. 

January. 1926. 




PREFACE TO THE FIRST EDITION. 

The Indian Evidence Act is based upon the English law 
of evidence modified to suit the requirements of this country. 
It consists of a number of abstract principles. In this book; 
which is mainly intended for students, the object, meaning and 
principle of every section are lucidly explained. 

The commentary under each section is divided ftito two 
parts : Comment and Cases. In the Comment the provisigns 
of a section are carefully explained and elucidated in the light 
o? leading Indian and English decisions. The provisions of 
the Act lyive been compared with the English law of evidence 
wherever they differ from it. 

In Cases the facts of important decisions have been given 
to illustrate the meaning of a section. To the student they will 
serve as illustrations fixing the provision* of the Act firmly in 
his mind. The cases are arranged, where practicable, inJto 
cognate groups, each group elucidating a clause of the section. 

The Summary of the provisions of fhe* Act will give to the 
f beginner a bird’s-eye view of the whole Act. To one*who has 
mastered the subject it will be useful for revision when examina- 
tion «is at hand. 

* 

The Appendix contains questions set at the Various law 
examinations held in different Presidencies'^ They will enable 
the student to rivet his attention on portions demanding special 
care. f * * 

Finally, it- may be observed that a critical study of this 
book alone tv-ill enable a student to tackle any question set by a 
sensible examiner, and will also impart to him a so.und know- 
ledge oi the law of evidence. • . 


June, 1916. * 


R. R. 

- D. K. T. 
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THE 


LAW OF EVIDENCE. 

• 

THE INDIAN EVIDENCE ACT. 

ACT 1 OF 1872. 


Received the G.-G.‘s assent on the \5th March, 1872. 


Whereas it is expedient to consolidate, define an# 
* • amend the law of Evidence : It is hereby 

toileted as follows 


COMMENT. 

The object of a preamble pf an Act is to indicate what, in 
general terms, was the object of the Legislature in passing the 
Act. The preamble' here shows that the Evidence Act is not 
merely a fragmentary enactment, but a consolidatory one, repeal- 
ing nil rules of evidence other than those saved by the last para 
of section 2. The Indian Evidence Act does not contain the 
whole law of evidence governing this country . 1 It is not ex- 
haustive of the rules of evidence . 2 

The Act reduces the English law of evidence to the Jorm oi 
express propositions arranged in their natural order with some 
modifications rendered necessary by the peculiar circumstances 
of India. It is, in the main, drawn on the lines of the English 
law of evidence. 

* 

PART I. — RELEVANCY OF FACTS. 

CHAPTER I* 

PRELIMINARY. 


Short title. 


* I. This Act may be called the Indian 
Evidence Ac£ 1872. 

• It extends to the whole of British India, and 
EsStisftt * applies to all judicial proceeding# in or. 

e r V before any Court, 2 including Courts- 

martial, other tljan Courts-martial convened- upder the 


j 1 Inm Rudolf SMlmann , (191 i) 
Cal. 164. *" * 


/ 


2 ReWnndvi Muthiriyan , (19x5) 39 
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3 Army Act, but not to affidavits* presented to any Cdurt 
or officer, nor to proceedings before .an arbitrator 4 ; 

Commence- and it shall come into force on the first 
meat of Act day of September, 1872. 0 • 

„ COMMENT. 1 

©" 

The Evidence Act extends to the whole of British India. 
* British India * means the territories vested in His Majesty the 
King-Emperor by the 21st and 22nd Vic. c. 10& s. 1, with the 
exception of the Straits Settlement, which, under the provisions 
of the 29th and 30th Vic. c. 115, ceased to be part of India. 

The Indian Evidence Act applies to all judicial proceedings 
before (a) any Court, or (1 b ) a native Court-martial (Act XI of 1911). 
It does not apply to (a) affidavits, and (b) proceedings before 
arbitrators. 

. * 

The law of evidence is the lex fori which governs the Courts. 
Whether a witness is competent or not : whether a certain 
matter requires to be proved by writing or not : whether certain 
evidence proves a certain fact or not : that is to be determined 
by the law of the. country where the question arises, where the 
remedy is sought to be enforced, and where the Court sits to 
enforce it. 1 

1. ‘Judicial proceedings.’ — An enquiry in which evidence 
is legally taken is included in this term. 2 An inquiry is 
judicial if the object of it is to determine a jural relation between 
one person and another, or a group of persons ; or between him 
and the community generally ; but, even a Judge, acting without 
such anbbject in view, is not acting judicially. 3 4 An inquiry about 
matters of fact, where there is no discretion to be exercised and 
no judgment to be formed but something is to be done in a certain 
event as a duty, is not a judicial but an administrative inquiry. 
Proceedings before a Magistrate under s. 88 of the Criminal Pro- 
cedure Code are not judicial proceedings under s. 4 (d)> of that 
Code. 4 Similarly, proceedings before a Magistrate not authorised 
to conduct an inquiry, 5 and proceedings before a Collector under 
the Land Acquisition Act, 6 are not judicial proceedings. 

2. ‘Court. 9 — This word includes all persdns, except arbi- 
trators, legally authorised to take evidence (s. 3). ‘Thus, a com- 
mitting Magistrate is a * Court & within the meaipng of this 
term, 7 bqt* h Magistrate holding a preliminary inquiry under 


1 Bain v. Whitehaven and Furness 
Junction Railway Company , (1850) 3 
H. L. C. i. « 

0 Queen-Empress v. Tulja, (1887) 
U Bom. 36, * <. 

f * JW4. 

4 Tm Collector of Benares v. Sheo 


Prasad, (1883) 5 All. 487. ‘ 

5 Queen-Empress v. Bharma, (1886) 
11 Bom. 702, r. b. 

Ki. e Ezra v. The Secretary of State, 
{lao2) 30 Cal. 36. « » 

7 A tchayya v. Gangayya, (1892; 
15 Mad. 188, f. B. 
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; s . 1^4 of the Criminal Procedure Code is not. 1 This Act is < 
applicable to all proceedings before Indian Marine Courts 
(Act XIV of 1887, s. 68). 

3 . * Affidavits.' — A declaration in the shape of an affida- 
vit cannot be received as evidence of the facts stated in it.* 

Affidavits shall be confined to such facts as the deponent* 
is able of his own knowledge to prove. Matters to which affi- 
davits shall be confined are regulated by 0 . XIX, rr. x, 2 
and 3 of the Civil Procedure Code, and by. s. 539, Criminal 
Procedure Code.* 


4. 1 Arbitrator,' — The provisions of the Evidence Act do 
not apply to proceedings before an arbitrator. Arbitrators are 
bound to conform to the rules of natural justice. They are 
unfettered by technical rules of evidence. 3 

Repeal .of 2 . On and from that date the following 
enactments. • . .laws shall be repealed : — 

(1) all rules of evidence not contained in any 
Statute, Act or Regulation in force in any part of 
British India ; 

(2) all such rules, laws and regulations as havp 
acquired the force of law under the twenty-fifth 
section of the Indian Councils Act, 1861, in so far as 
they relate to any matter herein provided for ; and 

(3) the enactments mentioned in the schedule 
hereto to the extent specified in the third column of 
the said schedule. 

But nothing herein contained shall be deemed 
to affect any provision of any Statute, Act or Regu- 
lation in force in any part of British Indi^ and not 
hereby, expressly repealed. 

* COMMENT.' 

The Act is intended to be a complete cofle of (he laW of 
evidence. 

Clause (x) has the effect of repealing the whole of the 
English common law on the subject of evidence so far as it was 
in force in India. Similarly, alb rules of Hindu and Mohammedan 
laws relating to evidence have been repealed. 

•.This section repeals all rules of evidence not contained in 
any Statute or Regulation, and prohibits the use of any kind of 
evidence hot specially authorised by the Act itself. This is the . 
opposite of the rflle adapted ip continental countries, such as 

* * Queen- Empress v. Bharma, (i88p) i4 CaJ.«653. 

H Bom. 703,'p. fi. S Suppu v. Govindacharymt, (1887) 

3 In re Iswq? Ohunder Gjiho, (1887) 11 Mad. 85, 87. 
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« France, where every thing is admissible as evidence which the 
law does not expressly exclude. 1 

' Clause (is) refers to various regulations issued by Govern- 
ment in Non-Regulation Provinces. « o . • 

Buf the Evidence Act does not contain the whole law of 
, (^evidence applicable to British India. The law of evidence is 
^contained in the Evidence Act and in other Acts and Statutes 
which make specific provisions on matters of evidence and which 
are applicable Jo British India. Where, therefore, the records of 
a German Court were not authenticated in Accordance with 
the Indian Evidence Act, but in the manner prescribed by the 
English Extradition Act, which is applicable in this country, 
the records were held admissible under it. 2 

The proviso to the section saves all rules of evidence which 
are to .be found in different Acts and Regulations. There are 
several provisions of Statutes passed by the Parliament <which*are 
in force in India, and of Acts of the Indian Legislature dealing 
with* matters of evidence. Such provisions are excepted by this 
proviso.* • 


, 3. ,In this Act t„he following words and expres- 
. interpreta- sions are used in the following senses, 
hon clause. unless a contrary intention appears from 
the context 

“ Court ” includes all Judges and Magistrates, 
and all persons, except arbitrators, 
legally authorised to take evidence. , 
COMMENT. 


' Court.' 


This definition is not meant to be exhaustive. The word 
* Court * means not only the judge in a trial by a judge with a 
- jury, but includes both judge and jury. 4 A Magistrate holding 
a preliminary inquiry under s. 164 of the Code of Criminal Pro- 
cedure in a police* investigation does <not exercise the .functions 
of a Coujt.® Commissioners appointed to take evidence under 
*h£ Civil or CAminal Procedure Codes must act in conformity 
with the provisions bf this Apt. 

"-Fact,": 11 J . " Fact " means and includes— 

( 1 ) any thing, state of things, or relation of things 
capable <oi being perceived by the senses ;* 

( 2 ) * any mental condition of which any* person 
as conscious. •.?' 

-- 4 , ; % ' * . • 1 ' ' 


,* ,* * Que&n*Einpre&s v. Abdullah , (? 885) 
f All.,385; , 1( ‘ ' ' 

Eudotph gtalhnaftti, (1:91 1> 

Va Htaing, 


(1923) t Bang. 759, f. b, 

4 Efapress v. Askootosh Chucker- 

* Bom. yoa, *,b, *■ 
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Illustrations. 

(а) That there are certain objects arranged in, a certain order in a certain 
place, is a fact, 

(б) . That^ataan heard or saw something, is a fact. 

(c) That a man said certain words, is. a fact. 

• - (d) That a man holds a certain opinion, has a certain intention, acts in . 

good faith, or fraudulently, or uses a particular word in a particular sense, cr is 
or was at a specified time conscious of a particular sensation, is a fact. 

(e) That a manshas a certain reputation, is a fact. 

COMMENT. 

Clause (i) refers to external facts which can be perceived 
by the five senses. Clause ( 2 ) refers to internal facts which are the 
subject of consciousness. Thus facts are either physical or 
psychological. 

Illustrations (a), ( b ) and (c) exemplify clause ( 1 ) ; and (d) 
and («), clause (i). • 

A misrepresentation as to the intention of a person is a mis- 
representation of a ‘fact.’* See ill. (d). The state of a man’s 
mind is as much a fact as the state of his digestion. i 2 * 

One fact is .said to be relevant to another when, 

■ Relevant" one * s connected with the other in 

• e evan ' any of the ways referred to in the pro- 
visions of this Act relating to the relevancy of facts. 

COMMENT. * 

* The word * relevant ’ means that any two facts to, which 
it is applied are so related to each other that, according, to the 
common course of events, that one, either taken by itself or in 
connection with other facts, proves or renders probable the past, 
present or future existence or non-existence of the other. 

‘Relevant,’ strictly speaking, means admissible in evidence. 
Erroneous admission of anj§ evidence doe^not make it relevant. 

The word ‘ relevant ’ is used in, the Act \pth tWp distinct 
meanings : (a) as admissible, ( b ) as connected.® • 

Of aU rules of evidence, the most universal and the most 
■obvious is this,— that the evidence adduced should be alike 
•directed and Confined to the matters which are in dispute, or 
which form the subject of investigation. The theoretical propriety 
df this rule never can be matter of doubt, whatevef difficulties 
piay* arisfe in its..' application. The tribunal is created to deter- 
mine. matters which either are in dispute between contending 

i - Rs jaladit, (1911) $6 Mad. 453 : - f * Per BWen. L, J. ( itf Edgtngton 

The Crown v. Mussammat So#io, (igifjjr. v. Fitzmaurict, (1885) 39 Ch. D. 459. 
■'{V R. tro; ;ij , of.i9!6.{Cr.) ; Sate* vfc 483. * . ;■;* * ‘ 4 

MussamptOt Bakhtawar, fi9i6) Lala Chand v. Sayed SAaAJ (1899) 

• ' ' '...vv^:iC.W.N,ca*i8iL ■ 
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parties, or otherwise require proof ; and anything which is neither 
directly nor indirectly .relevant to those matters ought at once 
to be put aside as beyond the jurisdiction of the tribunal, and 
as tending to distract its attention and to waste itu 0 time. Evi- 
dence may be rejected as irrelevant for one on two reasons : 1st, 
That the connection between the principal and evidentiary facts is 
too remote and conjectural, and, That it fs excluded by the state of 
the pleadings, or what is analogous to the pleadings ; or is rendered 
superfluous by the admissions of the party against whom it is 
offered. 1 


"Facts in issue." 


The expression “ facts in issue *’ means 
and includes— 
any fact from which, either by itself or in con- 
nection with other facts, the existence, non-existence, 
nature or extent of any right, liability, or disability, 
asserted or denied in any suit or proceeding, neces- 
sarily follows. , 

Explanation. — Whenever, under the provisions of 
the law for the time being in force relating to Civil 
•Procedure, any Court records an issue of fact, the fact 
to be asserted or denied in the answer to such issue is a 
fact in issue. 


Illustrations . 

A is accused of tiie murder of B. 

At Iris trial the following facts may be in issue : — 
th^t A caused B's death ; 
that A intended to cause B's death ; 
that A had received grave and mdden provocation from B ; 

• that A, at the time of doing the act which caused B v s death, was, by 
reason of unsoundness of mind, incapable of knowing its nature. , 1 

^ " -COMMENT, 

Facts in issue mean the matters which are in dispute or which 
form the subject of decision in the suit. In determining the 
relevancy of evidence to the matters in dispute in a cause, it is of 
the utmost importance to remember that the question is whether 
the evidence offered is relevant to any of them ; because evidence 
not admissible in one point of view, or for one purpose, mqy be 
' perfectly admissible in some other point of view, or for some "other 
purpose, (i) Evidence not admissible to prove, some of the issues 
or matters in question may be admissible to prove others ; evi- 
dence not admissible in causa, taay be? most valuable as evidence 
‘extra caueam ; apd "evidence not receivable eithfer jin 'proof of the 

> Best, lath Edn.-, Ss. 251, apt, p. 232* 0 
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facts tn dispute, or to test the credit of witnesses, etc. 1 , may be im-, 
portant as showing the amount of damage sustained by a plaintiff,: 
etc. (2) Evidence not admissible in the first instance may become 
so by matter jBubsequent. . . (3) Evidence may be admissible to 
prove a subalternate principal fact, which might not be admissible 
to prove the immediate fact in issue. . . In all cases . . . the 
ultimate presumption mjjist be connected either mediately or im- 
mediately with facts established by proof. 1 . 

The ' facts in issue ’ are facts out of which some legal right, 
liability, or disability, involved in the enquiry, necessarily arises, 
and upon which, accordingly, a decision must be arrived ht. 
Matters which are affirmed By one party to a suit and denied by 
the other may be denominated, facts in issue ; what facts are in 
issue in particular cases, is a question to be determined by the sub- 
stantive law or in some cases by that branch of the law of procedure 
which regulates the law of pleadings, civil or criminal. 

Criminal cases. — As regards criminal cases, the charge con- 
stitutes and includes the facts in issue. See Chapter XIX of ‘the 
Criminal Procedure Code. • 

Civil cases. — As regards civil cases, facts in issue are determined 
by the process of framing issues. See O. XIV, fr. 1-7, Civil Pro- 
cedure Code. 

“ Document " means any matter expressed or 
* ,, described upon any substance by means 

of letters, figures or marks, or by more 
than one of those means, intended to be used, or which 
nfey be used, for the purpose of recording that matter. 

Illustrations. 

A writing is a document: 

Words printed, lithographed or photographed are documents : 

A map cr plan is a document ; < 

Antnscfiption on a metal pl^te or stone is a document* : 

A caricature is a document. 


COMMENT. 

’ Under the term * documents ' are properly included all material 
substances on Which the thoughts of men are represented by writing, 
or any other species of conventi«nal mark 'or symbol. Thus the 
wooden scores on which bakers, milkmen, etc., indicate, *by notches, 
the number of loaves of bread or quarts of milk supplied to their . 
customers*. . .■ are documents as much as the most elaborate deeds. 
In some instances, no doubt, the line of demarcation between docu- 
mentary And real evfdence.seems faint ;* as in the case of models or 
drawings, which clearly belong ® the latter head, but differ from. 

I Best, iath.Bdn., s, 2,64, pp. 243,244. 
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that which we are now considering in this, that they are dbtual, 
not symbolical representations. Documents, being inanimate things* 
necessarily come to the cognizance of tribunals through human 
testimony ; for which reason some old authors have, denominated 
them dead proofs (probatio mortua), in contradistinction to wit- 
nesses, who are said to be living proofs ( probdtio viva).* 

"Evidence” ** Evidence " means* 1 and includes— 

(i) all , statements which the Court permits or 
requires to be made before it by witnesses, in relation 
4q matters of fact Under inquiry : , 

such st&tements are called oral evidence ; 

(a) all documents produced for the inspection of 
the -Court ; 

such documents are called documentary evidence. 

. COMMENT. ' r ' 

r 

The word * Evidence ’ consideredrin relation to Law, includes- 
all the legal means, exclusive of mere argument, which tend to 
prove or disprove any matter of fact, the truth of which is sub- 
mitted to judicial investigation. This term and the word proof 
are often used as synonyms ; but the latter is applied by accurate 
logicians, rather to the effect of evidence, than to evidence itself. 2 ’ 
* Evidence’ has been defined to be any matter of fact, the effect, 
tendency, or design of which is to produce in the mind a persuasioh 
affirmative or disaffirmative of the existence of some other matter 

of fS}<jt. i 

A law of evidence properly constructed would be nothing less, 
than an application of practical experience acquired in Courts of 
law to the problem of enquiring into the truth as to controverted 
questions of fact.* 

" Evidence is either direct or indirect ; according as the prin- 
cipal fact foll&ws «from the evidentiary— the factum frobffttdum 
from the factum /wiaws- 1 — immediately' or by inference. In juris- 
prudence, 0 however, direct evidence is commonly used in the second- 
ary sense, mg., as limited to cases where the principal fact, or 
factum probanium, is attested directly by witnesses, things, or 
documents. Indirect evidence, known in forensic- procedure by 
the name of “ circumstantial e%jdence,” is either conclusive or 
presumptive ; conclusive, where the connection between the principal 
and evidentiary facts — the factum ptobandum and factum probajts — 
is a necessary consequence of the laws of Nature: presumptive* 
where it only rests on a greater or less degreenf probability.’' 4 

, « f « 

WthEdn, 59,413. PP- \ t Speech, of JKr Stephen, Bonv- 
iSj. 200. * IJov, Gaz., Part V. ]}, aj. 0 

VPf Ityto * x Edo , 4 . 1, p. ; * Best, **th Emit, % Vf, p. t$. 
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The Evidence Act contains no reference to a distinction 
between direct proof and indirect proof or proof by circum- 
stantial evidence. 

The definition of ' evidence ' covers (a) the evidence of 
-witnesses and (6) documentary eyidence. It does not cover 
everything that the.Court has before it. There are certain other 
media of proof ; e.g., the statements of parties and accused 
persons, the demeanour bf witnesses, the result of local investiga- 
tions, facts of which the Court takes Judicial notice and any real 
or personal property, the inspection of which may be material 
an determining ttfe questions at issue, such as weapons, tools»or 
stolen property. 1 Theadefinition of ‘ evidence ’ is considered to be 
incomplete as it does not include the whole material on which 
the decision of the Judge may rest. 

Confessions of co-accused, whether evidence — The confessions 
persons, jointly tried for the same offence with an accused per- 
son, ‘are ndt, according to the Bombay High Court, technically 
evidence. 2 Bftf the Calcutta High Court has held in a Full Bench 
ease that, thdugh the evidentiary value of such confessions may 
be but little, they are ‘ Evidence.’ 3 Statements made by an 
accused person are not evidence within the definition given in 
this section. 4 


Evidence taken in l different case, — The evidence given in one 
case upon the issues raised in that case cannot be taken into 
consideration in another case in which other issues arise, but 
parties may agree that evidence taken in one suit shall be treated 
as evidence in another.® , 

* Evidence of Judge — If, in a case, a Judge wishes to give 
evidence, and intends the Courts to act on his statement of facts, 
he should make that statement in the same manner as any other 
witness, and not merely introduce it in his judgment. A Judge 
cannot, without giving evidence as a witness, import into a case 
his own knowledge of particular facts. 6 • 

A* fatt is said to be proved when, after consider- 
•* Proved” *h e matters before it, V the • Count , 

either believes it to exist, or considers 
its existence so* probable that a prudent man ought, 
under the circumstances of the particular case, to act 
upon the supposition that it exists. ' .. 


* F« 9 d, ttfc Edn., p. 15. 

* Queen-Empress v. Khandia bin 
Pandu , (1890) sj Bom. 66 $ 

3 Empress v, AsHootofh Chuchef * 

4 Cal, 483. a. * 

4 sHga T 4 a N/Un y. Queen-Empress, 


(t^ 97 n P, J, L. B. 368. 

8 . n re Lubeck , (1905) 7 Bom. L. R, 
894* p. C. 

6 H&rpufshdl v, Sheq Dy&l, (1876) 
/5 1 . A. 259. 

# • 
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COMMENT. 

The word ' proof ’ seems properly to mean anything which 
serves, either immediately or mediately, to convince the mind 
of the truth or falsehood of a fact or proposition ; and the proofs 
of matters of fact in general are our senses, the* testimony of 
witnesses, documents, and the like. „ 

The rules of evidence cannot be departed from, because there 
may be a strong moral conviction of gtoilt ; for a Judge cannot 
set himself above the law which he has to administer or make 
it or mould it to suit the exigencies of a particular occasion. 1 

• The degree of certainty which must be aftived at before a 
fact is said to be proved is that described in this section. 2 

1 . * Matters before It.’ — The expression ‘ matters before it ’ 
includes matters which do not fall within the definition of 
,* evidence ’ ins. 3. Therefore, in determining what is evidence 
other than evidence within the phraseology of the Act, the 
definition of * evidence ’ must be read with that of * proved.'’ It 
would appear, therefore, that the Legislature * intentionally 
refrained from using the word * evidence ’ in this definition, but 
used instead the words, ' matters Before it.' For instance, a 
fact may be orally admitted in Court. The admission would 
not come within'the definition of the word * evidence ’ as given in 
'this Act, but still it is a matter which the .Court, before whom 
the admission was made, would have to take into consideration 
in order to determine whether the particular fact was proved 
or not. 3 So the result of a local investigation under the Civil 
Procedure Code must be taken into consideration by the Court 
though not * evidence ’ within the definition given by the Act. 

The result of a local enquiry by a presiding judicial officer, 
although it does not come under els. (1) and (2) of the definition 
of the word ' evidence,’ falls within the meaning of the word 
* proved ’ which comes immediately after. 4 

Dlflejrence between evidence In civil and criminal proceed- 
ings. — The iules.of evidence are in general the same in civil, 
and criminal proceedings, and bind (alike Crown arid subject, 
pfosecutor an 4 accused, plaintiff and defendant. There are, how- 
’ever, some exceptions, e.g., doctrine of estoppel applies to civil 
proceedings only. The provision? relating to confessions 
(ss. 24-30), character of persons appearing before Court (ss. 53-54), 
and incompetence of parties as witnesses (s. 120) /are peculiar to> 
criminal, proceedings, "But there is a strong, and marked 
( difference as to the effect of evidence in civil and criminal pro- 
ceedings. In the former, a mere preponderance of jfroba&ility, 

’ 1 ' Pit Jenkins, C. J., in Barindra 3 Pet Mit£or, Ofig. C. J.. in Joy 
Ktmn* Qhose v. Emperor, (1909) 37 Coomarv. Bttndhoo LaU, (1882) 9 Cal. 
CM. 467. V 363. 966 - 

• * AM 8 s 4 Kanim v? The Crown, - 4 Thid. 

(18874 P> R. No- 32 of 1878 (Cr.). 
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due regard being bad to the burden of proof, is a sufficient basis 
of decision ; but .in the latter, especially when the offence charged 
amounts to treason or felony, a much higher degree of assurance 
is required. The serious consequences of*an erroneous condem- 
nation, both to the accused and society, the immeasurably greater 
evils which, ffow from it than from an erroneous acquittal, rbave 
induced the laws p< every wise and civilised nation to' lay. down 
the principle, though often lost sight of in practice, that the 
persuasion of guilt ought to amount to a moral certainty ; . . . 

‘ such a moral certainty as convinces the ininds of the tribunal, as 
reasonable men, beyond all reasonable doubt.’ The expression 
' moral' certainty ’ is here used in contradistinction to physical 
certainty, pr certainty properly so called ; for the physical 
possibility of the innocence of any accused person can «ever 
be excluded.’’ 1 There is only one standard of proof applicable 
alike to civil and criminal trials. This is apparent from the 
definition of * proved ’ and ‘ disproved * in this section. 2 

“ The ’rules regulating the admissibility of evidence are, in 
general, the. same in civil as in criminal proceedings." 1 When 
dealing with the serious question of the guilt or innocence of 
persons charged with crime, the following general rules have been 
suggested for the guidance of tribunals : — 

"(i) The onus of proving everything essential to the establish-, 
ment of the charge Against the accused, lies on the prosecutor. 

(2) The evidence must be such as to exclude, to a moral 
certainty, every reasonable doubt of the guilt of the accused. 

(3) In matters of doubt it is not only safer to acquit 
than to condemn, since it is better that several guilty persons 
shpuld escape than that one innocent person should suffer. 

(4) There must be clear and unequivocal proof of the 
corpus delicti. 

(5) The hypothesis of delinquency should be consistent with 
all the facts proved.’’ 8 

A fact is said to be disproved when,, after con- 
*„ jjj__ • sidering the matters JjeforS it, the Court 
e ' either believes that it doe% not. exist, , 
or considers its non-existence so probable that a‘ 
prudent man ought, under the circumstances of the 
particular oase, to act upon the supposition that it 
does not exist. 

• • • 

... M „,_ .. A fact is said not to be proved* when . 

* V 'it is neither proved nor disproved. 

} Best, lathEdn., 8, 95, p. 82. 9 Best, i2tb Edn., ss. 439*451, pp. 

2 In to Moti Lai Ghost, (1997} 45 _ ■ < 

M** 169* 
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COMMENT. 

< This definition of ' proved ’ is the embodiment of a sound 
rale of common-sense. It describes what degree of certainty 
must be arrived at before a fact can be said to be proved. Proof 
means anything which serves, either immediately O or mediately, 
to convince the mind of the truth or falsehood of a fact or propo- 
sition. There is no law in this country which- recognizes different 
degrees of proof in different cases. 1 Bi}t a much stricter degree 
of proof is required in penal proceedings than in civil ones, and 
the persuasion of guilt must amount to such a moral certainty 
as convinces the minds of the tribunal, as reasonable men, beyond 
all reasonable doubt. Thus, in a civil case, a Judge of fact must 
find for the party in whose favour there is a preponderance of 
proof, though the evidence is not entirely free from doubt. In 
a criminal case no weight of preponderant evidence is sufficient 
■Short of that which excludes all reasonable doubt. Unbiassed 
moral conviction is no sufficient foundation for a verdict of guilty 
unless it is based on* substantial facts leading to no ot“her reason- 
able conclusion than that of guilt. In cases dependent on cir- 
cumstantial evidence, the incriminating facts must be incompati- 
ble with the innocence of the accused, and incapable of explana- 
tion on any other reasonable hypothesis than that of his guilt. 
o Circumstantial evidence, not furnishing conclusive evidence against 
an accused, though forming a ground for grhve suspicion against 
him, cannot sustain a conviction. To justify the inference of 
guilt from circumstances, the inculpating facts must be shtfwn to 
be incompatible with the innocence of the accused and incapable 
of explanation oi; any other reasonable hypothesis than that of 
guilt* No man can be convicted of an offence where the thepry 
of his guilt is no more likely than the theory of his innocence. 3 


4. Whenever it is provided by this Act that the 
„ Court may presume a fact, it may either 
ay presume re g ar( j suc h fact as proved, unless and 

until it is 'disproved, or may call for proof c$f 4 : 
c Wheneyer it is ejected by 'this Act that the Court 
••Shan pre- shall presume a fact, it shall regard 
such fact as proved, unless and until it 

is disproved : 

WJien one fact is declared by this Act to be con- 
, ** conclusive elusive proof of another, the Court ghall, 
proof " on proof of the one fact, regard rihe 'other 


* • 

J t v. P$dry Mohan Date, 4* Cal. 6o*F 

(1912) 40 Cal. 898. ^ . 8 IBtnpmrv Sbtvdqs Qmka? t (19^2) 

* » qmp**pr v. Kattgal Main *5 t-. 
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as proved, and shall not allow evidence to be given, 
for the purpose of disproving it. , 

COMMENT. 

" The term * presumption ’ in its largest and most compre- 
hensive signification, may be defined to be an inference, affirma- 
tive or disaffirmative of the truth or falsehood of a doubtful* 
fact or proposition, drawn by a process of probable reasoning^ 
from something proved or taken for granted." 1 

Inferences or presumptions are always necessarily drawn 1 
wherever the testimony is circumstantial : but presumptions, 
specially so called, are based upon that wide experience qf a* 
connection existing between the facta prdbantia and the factum 
probaudum which warrants a presumption from the one to the 
other, wherever the two are brought into contiguity. Presump- 
tions are drawn from the course of Nature, for instance, that 
night will follow day, the seasons follow each other, deaths enstfe 
from a mprtal wound, and the like, or from the course of human 
affairs ; from, a familiarity with the ordinary springs of human 
action, from the usages of society, domestic relationship* and 
transactions in business (see s. 114). 2 

A presumption means a rule of law that Courts and Judges, 
shall draw a particular inference from a particular fact, or from 
a particular evidence, unless and until the truth of such inference 
is disproved. 

Presumptions are divided into— 

Ji) Presumptions qf fact. This is akin to " may presume " 
of this section. See ss. 86-88 and 90. 

(2) Presumptions of law. These are : — . 

, («) Absolute — akin to ** conclusive proof ” of this section. 
See ss. 41 112 and 113. 

(6) Disputable or rebuttable — akin to " shall presume " of 
this section. See ss. 79-85, 89, 105, 107-m. 

A Court, where it ‘ may presume * a fact, has a discretion 
to presume it as proved, or to call for confirmatory e,vidence of 
. it, as the circumstances require. In such a sase’the presump- 
tion i$ ndt a hard and fast presumption, incapable of rebuttal, 
a presumption juris et de jure. 3 In cases in whnffi a Court shall, 
presume a fact, the presumption is not conclusive but rebuttable. 

Presumption .of fact or natural presumptions are infer- 
ences which are naturally and logically drawn from experience 
and observation of the course of nature, the constitution of 
human mind; the springs of human action, the usages and 
habits of society. These presumptions are generally rebuttable. • 
Clause (1) of the section appears to point at presumptions of 
facts. ' 

1 Best, HSfh Edo.; s. 399, 9. 367. J 3 Emperor v. Shrinivas, (1905) 7 

* Norton, 97, ' Bom. L, S. 969. 
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Presumptions of law or, as they are also called; "intend' 
ments " of law, and by the civilians, " prasumptioncs sen posi- 
tiones juris," are inferences or positions established by law, 
common or statute, and have been shown to be indispensable 
to every well-regulated system of jurisprudence. They differ 
from presumptions of fact and mixed presumptions'in two most 
important respects: ist, that in the latter a discretion, more or 
less extensive as to drawing the inference is vested in the 
tribunal ; while in those now under consideration, the law 
peremptorily requires a certain inference to be made whenever 
the facts appear which it assumes as the basis o£ that inference. 
*2nd, as presumptions of law are, in reality, rules of law, and 
part of the law itself, the Court may draw the inference when- 
ever the requisite facts are before it. 1 Presumptions of law 
are based, like presumptions of fact, on the uniformity of 
deduction which experience proves to be justifiable ; they differ 
in being vested by the law with the quality of a rule, w(jich 
directs that they must be drawn ; they are permissive like natural 
presumptions, which may or may not be drawn ;* and presump- 
tions of law again differ in their fqrce, according as they are 
rebuttable or irrebuttable. As to the former, the presumption 
shall stand good .only until it is disproved. The latter class, or 
irrebuttable presumptions, the law holds conclusive. 2 See 
*ss. 79 to 90 and s. 105 supra as to presumptions of fact and re- 
buttable presumptions of law. 

Conclusive presumptions are inferences which the law makes 
so peremptorily that it will not allow them- to be overturned 

by any contrary .proof, however strong Fictions of law are 

closely allied to irrebuttable presumptions of law... In other 
words, where the law, for the advancement of justice, assumes 
as fact, and will not allow to be disproved, something which is 

false, but not impossible On the whole, modern courts of 

justice are slow to recognise presumptions as irrebuttable, and 
are disposed rather to restrict than to extend their number. 
To preclude* a party, by an arbitrary rule, from adducing, 
evidence which, if received, would compel a decision in his favour, 
.isran actr which can only be justified by the clearest expediency 
and soundest policy ; and some presumptions of this class ought 
never to have found their way into it. 8 , 

Clause 3 of the section points at irrebuttable presumptions 
of law and the number of fuch presumptions is very few (see 
S8. 41, 11a, 113 supra and s, 82 of the Indian Penal Code). 

Mixed presumptions of law and fact are chiefly confined 
4 o the English law of Real Property. These are not of any 
importance in this country. 

* d • 

1 Best, 1 2th Edn., y. 304, p. 272. S * Best, 13th Edn.,ss. 306, 307, 309, 

* 1 .Norton, 97. • .pp. 272, 274-27 j. •» 



CHAPTER II. 

OF THE RELEVANCY OF FACTS. 

5. Evidence may be given in any suit or proceed- 
Evidence may jug of the existence or non-existence 
mifsueandrSe- of ev^ry fact in issue and of such other* 
vant facts. facts as are hereinafter declared to be 
relevant, and of no others. 

Explanation.— This section shall not enable Any* 
person to .give evidence of a fact which he is dis- 
entitled to prove by any provision of the law for the 
time being in force relating to Civil Procedure. 

, Illustrations. 

(а) A is t(i«d for the murder of B by beating bim with a club with the 
intention of cansing his death. 

At A’s trial the following facts arc in issue : — 

A’s beating B with the club ; 

A’s causing B’s death by such beating ; 

A’s intention to .cause B’s death. 

(б) A suitor does not bring with him, and have in readiness for production 
at the first hearing of the case, a bond on which he relies. This section does not 
enable him to produce the bond or prove its contents at a subsequent stage of the 
proceedings, otherwise than in accordance with the conditions prescribed by the 
C«jde of Civil Procedure. 

COMMENT. 

Section 3 says that one fact is relevant to another when the 
one is connected with the other in any of the ways referred to in 
this chapter. Relevancy is thus fully explained iij ss. 6-n. 
“ These sections enumerate specifically the different instances of 
the connection between cjtuse and effect which occur most fre- 
quently in judicial proceedings. They $re designedly worded vgry 
widely, and in such a way as to overlap each other. Thus a motive 
for a fact in issue (s. 8) is part of its cause (s. 7) ; subsequent conduct 
influenced by it (s.‘8) is part of its effect (s. 7). Facts relevant under 
s. zi would, in'most cases, be relevant under other sections.*’ 1 

The object of this section is to restrict the investigation made 
by Courts within the bounds prescribed by general convenience. 

Of nd fact can evidence be given unless it be either a fact in 
issue or ofie declared relevant under the following sections. Thus 
evidence of all collateral facts, which, are incapable of affording. 

, 1 Stephen’s Introduction# 72. • 
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jmy reasonable presumption as to the principal matters in dispute 
r are excluded to sa ve public time. This section excludes everything 
not covered by the purview of some other succeeding section. Hie 
last lour Words of the section * and of no others ’ preclude a party 
from proving any facts not in issue or not declare^ relevant by 
any of the remaining sections of this chapter. To establish the 
relevancy of any fact, it must be shown that it is a fact in issue 
*or a fact such as hereinafter declared to, be relevant. Evidence 
Ss to‘be confined strictly to the issue. The object of this chapter 
> is to point out in what cases collateral facts are relevant. 

< Admissibility of a document.— A party filing a document cannot 
urge its inadmissibility when the opposite party seeks to use it 
•against him . 1 

Where no objection is taken in the Court of first instance to 
sthe reception of a document in evidence, it is not within the pro- 
vince of the appellate Court to raise or recognise it in appeal . 2 

Explanation. — This explanation prohibits a party from claim- 
ing any relief upon facts or documents not stated' or referred to 
by him in his pleadings. Illustration (b) elucidates the meaning 
•of the explanation. 1 

6. Facts which, though not in issue, are so con- 
« Relevancy of nected with a fact in issue as to 'form 
pm* of^same part °f the same transaction, are relevant, 
transaction whether they occurred at the .same time 
.and place or at different times and places. 

e 

Illustrations . 

(m) A is accused of the murder of B by beating him. Whatever was said 
*or done by A or B or the by-standers at the beating, or so shortly before or after 
it as to form part of the transaction, is a relevant fact. 

(&) A is accused of waging war against the Q ueen by taking part in an armed 
itstsurrection in which property is destroyed, troops are attacked, and gaols are 
^broken open. The occurrence of these facts is relevant, as forming part, of the 
^general transaction, though A may not have been present at all of them. 

« °(c) A sues B Air a libel contained in a letter forming part of a correspond- 
•ence. Letters between the parties relating to the subject out of which the libel 
-arose, and forming' part of the correspondence in which it is contained, are 
Relevant facts, though they do not contain the libel itself. 

(d) The question Is, whether certain goods ordered from B^were delivered 
"to A. The goods Were delivered to several intermediate persons successively. 
-&K?b delivery is a relevant fact. r 


! 4 tLfmqA v. Secretary of Stto for j Dbondev Godbble, (1886) rr Bom. 320 ; 
ill* Goftml, (1900) 24 Mad. 427. ^Akbur Xft v. Bhvea Lai fha, (1880) 6 
^'"^oUSf.Dinhar Cal. 666. 
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OF THE HEBEVANCY OF FACTS. 

COMMENT. 

This section admits those facts the admissibility of sribich' 
comes under the technical expression res gestee (*.<?., the original 
proof of what has taken place), but such facts must * form part 
of the same, ttunsaction.' If facts form part of the transaction*" 
which is the subject .of enquiryfmanifestly, evidence of them ought 
not to be excluded. The question is whether they do form part ; 
or are too remote to be 'considered really part of the transaction 
before the Court. A transaction is a group of facts so connected 
together as to be referred to by a single legal name, as a crime, a 
contract, a wronger any other subject of inquiry which may be*in 
issue. Every fact which is part of the same transaction as the 
facts in issue is deemed to be relevant to the facts in issue, although 
it may not be actually in issue, and although if it were not part 
of the same transaction it might be Excluded as hearsay .* Illustra- 
tion (b) indicates that acts done at different places and times may 
form* part of the same transaction. 

A transaction in its ordinary sense is some business or dealing 
which is cart-ied on or transacted between two or more persons. 2 
The best explanation of thd principle which admits evidence of 
res gestae is this. " The affairs of men consist of a complication 
of circumstances, so intimately interwoven as to be hardly separable 
from each other. Each owes its birth to some preceding circum- 
stance, and in its turn becomes the prolific parent of others ; and 
each, .during its existence, has its inseparable attributes, and its 
kindred facts, materially affecting its character, and essential to 
be known, in order to a right understanding of its nature.*’ 8 

This and the following sections deal with circumstantial 
evidence. Sections 7, 8 and 9 explain and illustrate this section. 

CASES. 

Facts forming part of the same transaction.— Statements of by- 
standers witnessing a transaction are relevant if they are made while 
the transaction is m progress or so shortly before of after it as to 
form part "of the same transaction.* A person cannot be convicted 
of one felony by proving him guilty of another unconnected "felony, v 
yet, where several felonies are connected together and form part 
of one transaction,, the one is evidence to show the character of the 
other. 8 The felling of trees, lasting over a month, with the theft 
of which thp prisoner was charged, was held to form one trans- 
action. 8 Where A was tried for the murder of B by shpeting him, 

ft 

o » i 

1 Chain Mu %to v. The Emperor , (1906) u C. W. N. 266. 

<1906) u C* W. N; 266, 270. 5 The Ktng v. Elite, (1826) 6B.& 

l GujjU Lull v: FaheK Latt, (1880) C. 145, 0 

<6 Cal. 171, p. b. . 0 6 The Queen v. Shepherd, (i8d8) 

r ® Taylor, ^Tth fidiL, 9*583, p.401. L. R. x C*C. R»n8. 

4 Chain Mahto, y. The Emperor, 
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the facts that the person, then.in the room with B, saw a man with 
a gun in his hand pass a window opening into the room where B 
was shot, and thereupon exclaimed " there's butcher " (a name 
by which A was known), were held to be relevant.* ... 

The only evidence against a prisoner charge^ with having 
voluntarily caused grievous hurt was a statement made in the pre- 
sence of the prisoner by the person injured to d third person, imme- 
diately after the commission of the offeree. It was held that the 
evidence was admissible under ss. 6 and 8, illustration (g).* 

Pacts not so connected as to form part of the same transaction. 
—.Where a person was charged with forging a particular document* 
evidence that a number of documents apparently forged, or held 
in readiness for the purpose of forgery, were found in the prisoner s 
possession, was held inadmissible. 3 The accused was charged 
with having received illegal gratifications from C. & Co. on three 
occasions in 1876. In 1876, 1877 and 1878, C. & Co. were doing 
business as commissariat contractors and the accused wasj the 
manager of the commissariat office. It was held that the evidence 
of similar but unconnected instances of receiving illegal gratifica- 
tions from C. & Co. in 1877 and 1878 was not admissible against 
him under ss. 5 to 13. 4 In the trial of certain persons for murder 
several witnesses were produced who testified to the fact that one 
S had told them the morning following the night on which the 
^murder was committed that he had seen the accused commit the 
Tnurder. S himself was also produced but denied all knovdedge 
of the occurrence. The lower Court also admitted, the evidence 
of. one Mussamat J., the wife of one of the accused, disclosing com- 
munications made .to her by her husband. It was held that any 
evidence as to what S said in the morning was inadmissible as hear- 
say and could not be admitted as a relevant fact under this section, 
as the words were not said during the transaction, but subsequent 
to its completion. 5 Similarly, evidence of witnesses who deposed 
that the deceased had made certain statements to them eight or 
nine months and even ten days prior to his murder were held in- 
admissible under this section or s. 8.® , . , 


7. Facts which* are the occasion, cause or effect, 

9 ^acts which immediate or otherwise, of relevant facts* 
or facts in issue, or which constitute 
of facts in issue, the state of things under which they 
happened, or which afforded an opportunity for their . 
occurr$ifce or transaction, are relevant. 

Fowkes, Stephen's Digest. 4 The Empress v. Af. /. Vydpoory 


t In re Surat Dhobni , (1884) 10 Cal. 


Moodeliar , (1881) 6 Cal. 655. 

*02 B Jowala Sakai v. Crown (1914) 

I Hart Chintaman Dihskit v. Wore „ P. R. No. 34 * 9*4 (<?•)• , 

tdkskman, <1886) n Bpm, 89. • Singh v. The Crown (1923) 

v 4 Lah. 451. 
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Illustrations . 1 

(а) The question is, whether A robbed B. v i ’ ' 

The facts that, shortly before the robbery, B went to a fair with money In 

his possession, and that he showed it or mentioned’the fact that he had it, to 
third persons, aqs relevant. 

(б) The Question is, whether A murdered B. 

Marks on the ground, produced by a struggle at or near the place where the 
murder was committed, are Levant facts. 

(c) The question is, whether A poisoned B. 1 

The state of B*s health before the symptoms ascribed to poison, and habits 
of B, known to A, wtifch afforded an opportunity for the administration of poison, 
are relevant facts. 

COMMENT, • 

This section admits a very large class of facts connected with 
facts in issue or relevant facts in addition to those admitted by thfe 
preceding section. Evidence relating to collateral facts is admis- 
sible when such facts will, if established, establish reasonable 
presumption? as to the matter in dispute and when such evidence is 
reasonably conclusive. But* a fact in issue cannot be proved by 
showing that facts similar to it, but not part of the same transaction, 
have occurred at other times. Thus when the question is, whether 
a person has committed a crime, the fact that he had committed* 
before a similar crime was irrelevant. 

Motive .prepa- 8. Any fact is relevant which shows 
vtouJ 1 or* subse- or constitutes a motive or preparation 
quent conduct, for any fact in issue or relevant, fact. 

• The conduct of any party, 1 or of any agent to any 
party, to any suit or proceeding, in reference to such 
suit or proceeding, or in reference to any fact in issue 
therein or relevant thereto, and the conduct of any 
person an offence against whom is the subject of any 
proceeding, is relevant, if suefy conduct influences 
or is influenced by any fact in jissue or {elevapt, fact, 
and whether it was previous or subsequent thereto. # * 
Explanation i. 2 — The word "conduct” in this 
section does not include statements, unless those 
statements accompany and explain acts other than 
statements ; but this explanation is not to Effect the 
relevanpy-of statements under any other section eff 
this Act. 

Explanation?— When the -conduct of any person 
is relevant, any statement made to him gr in his 
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presence and hearing, which affects such conduct,, 
is relevant. 

Illustrations 

(a) A is tried for the murder of B. 

The facts that A murdered C, that B knew that A had murdered C, and that 
B had tried to extort raoneyfrom Aby threatening to mdke his knowledge public* 
’ are relevant. o 

(b) A sues B upon a bond for the payment of money. B denies the making 
of the bond. 

c The fact that, at the time when the bond was alleged te be made, B requited 
money for a particular purpose, is relevant. 

(c\ A is tried for the murder of B by poison. 

Tne fact that, before the death of B, A procured poison similar to that 
which was administered to B, is relevant. 

(d) The question is whether a certain document is the will of A. , 

The facts, that not long before the date of the alleged w£ll A made inquiry 
intoiinatters to which the provisions of the alleged will relate, ttyt he consulted 
vakils in reference to making the will, and th^it he caused drafts of other wills to- 
be prepared of which he did not approve, are relevant. 

(*) A is accused .of a crime. 

m The facts that, either before or at the time of, or after the alleged crime, 
A provided evidence which would tend to give to the facts of the case an 
appearance favourable to himself, or that he destroyed or concealed evidence, 
or prevented the presence or procured the absence of persons who might have 
been witnesses, or suborned persons to give false evidence respecting it, are 
relevant. 

(/) The question is, whether A robbed B. 

The facts that, after B was robbed, C said in A’s presence — "the police are 
coming to look for the man who robbed B,” and that immediately afterwards* 
A ran away, are relevant. 

(g) Thp question is whether A owes B rupees io,ooa 

The facts thUt A (naked C to lend him money, and that D said to C in A*s 
presence and hearing — " I kdvise you not to trust A, for he owes B 10,000 
^rupees,’* and that A went away without making any answer, are relevant 
facts, 

(h) The question is, whether A committed a crime. 4 

The fact that A absconded after receiving a letter warning him that inquiry 
was being made for the criminal, and the contents of the letter, are relevant. 

(•) A fa accused of a crime, 

The facts that, after the commission of the alleged crime, he absconded, 
or Was In possession of property or the proceeds of property acquired by the 
crime, or attempted to < conceal .things which were or might have been used ia 
committing it, are relevant. ^ v 
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y) The question is* whether A was ravished. , ] A 

, The fffjCta that, shortly after the alleged rape, the made a couiplahit pelatiag 
to the Grime, the circumstances under which, and the terms ih Which, the cb|t^ 
plaint was made, are relevant. 4 * 

The fact that, without making a complaint, she said that she had been 
ravished is nit relevanj as conduct under this section, though it may be relevant 
as a dying declaration under section 32, clause (1), or as corroborative evidence^ 
under section 157. # } 

(h) The question is, whether A was robbed. 

The fact that, soon after the alleged robbery, he made a complaint relating 
to the offence, the circumstances under which, and the terms in which, the tom* 
plaint was made, are relevant. 

The fact that he said he had been robbed without making any complaint, is 
not relevant, as conduct under this section, though it may be relevant as a 
dying declaration under section 32, clause (I), or as corroborative evidence undtr 
section 157. 

• • COMMENT. 

Under this section the jnotive which induces a party to do an 
act, or the preparation which he makes in its commission, will be 
taken into account. Evidence of motive or preparation becomes 
important when a case depends upon circumstantial evidence only. 

The Evidence* Act intends to make only those statements 
admissible which are the essential complement of acts done or refused 
t6 bfe done, so that the act itself or the omission to act acquit es a 
special significance as a ground for inference with respect to the 
issues in the case under trial. 1 

* Motive. — There can be no action without a motive, which 
must exist for every voluntary act. Generally speaking the volun- 
tary acts of sane persons have an impelling emotion or motive. 
Motive in the correct sense is the emotion supposed to have led to 
the act. If there is motive in doing an act, then the adequacy of 
that motive is not in all cases necessary, Heinous offences have 
been committed from very slight motive. Euiderfce of motive is 
matenal in criminal cases. Illustrations «(a) and ( b ) refer to motive. 
The motives of parties can only be ascertained bjs inference drawp 
from facts. Where A was tried for the murder of B, the fact that, 
at the instigation of A, B murdered C long before B’s murder, and 
that A, at about that time, used expressions of malice against C» 
Were held to be relevant as furnishing motive, on the part of A, who 
murdered B# . • 

• # PrepsretI on*— Preparation and previous attempts to commit 
an offence are instances of previous conduct of the party influencing 
the feet in issue op relevant fact, Where the question was whether 
* * • • • 

1 Per West, J„ tn Empress t. Ram* * Rex v. flewes, (1830) 4 C, & P# 

tyrafa, (2878) § Bta. 27. *21* • 1 * ? 
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A committed an offence, the fact of his having procured the instru- 
ments, which were used in its commission, was held to be rdevant., 1 
Illustrations (c) and (i) refer to preparation. 

1. * Conduct of any party.’— The conduct of any party or 

his agent in reference to a suit or proceeding will be scanned under 
this section. , 

In the case of documents the Courts very often interpret them 
by evidence of .the mode in which property dealt with by them has 
been, held and enjoyed. Sugden, L.C., in a case said ; " Tell me 
what you have done under such a deed, and I will tell you what that 
deed means.'’* f 

The word ’party’ includes the plaintiff and defendant in a civjl 
suit asjwell as the accused in a criminal prosecution. 

2. Explanation 1, — The conduct of a party interested in any 
proceeding at the time when the facts occurred out of which the 
proceeding arises is extremely relevant. According to this explana- 
tion the word ’conduct’ does not include statements unless those 
statements accompany and explain acts other than statements ; 
and it is on such a statement that the significance of the kct, which it 
accompanies, in many cases, wholly depends. Mere statements, as 
distinguished from acts, do not constitute conduct. This explanation 
points to a case in which a person, whose conduct is in dispute, mixes 
hp together actions and statements ; and in such case those actions 
and statements may be proved as a whole. For instance, a person 
is seen running down a street in a wounded condition, and calling 
out the name of his assailant, and the circumstances under which 
the injuries were inflicted. Here, what the person says and what he 
does may be taken together and proved as a whole. 3 

Judgments and decrees containing summaries of statements bf 
parties are inadmissible as evidence of conduct. 4 Statements made 
by a prisoner when in the custody of the Police are not admissible 
ih evidence as conduct or otherwise. 5 

This section, so far as it admits a statement as included in the 
word ’conduct/ .must be read in connection with ss. 25 and 26, 
and cannot admit a° statement as evidence which would be shut out 
1 >y those |ections. 6 The conduct made relevant under this section 
is Conduct which is directly and immediately influenced by a fact 
in issue or relevant fact, and it does not include actions resulting 
from some intermediate cause, such as, questions’or suggestions by 
othpr persons. Thus signs made by the deceased, shcfrtly before her 
death, when questioned as to the circumstances under which injuries 
had beeq inflicted on her, could not be proved as conduct, inasmuch 

' ¥ i > . O m 


\ I/: Palmer, Stephen’s Digest, 10, 
'^Attarnty-GwMval v, Drummond, 


4 Subramanyan v. Paramos warm* 
(1887) 11 Mad* F, B. 

. v * Queen-EfQpress v, Nana, (1889) 

-- , J. J. f in Qu$$n- * 14 Bom. ado, »♦ 

v. Abdullah. (1885) 7oAU. 385, « Ibid , 

■■ ■ • - v‘ 


#&) * a t. c. 837. t 

>8 - Par Peiheram, C. J. f 
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as- taken alone, and without referring to questions leading to them, 
there was nothing to connect them with the cause of death and so 
to make them relevant. 1 

Acts of parties ‘cannot be allowed to* affect the construction 
of written instrument if that construction be in itself ambiguous 2 ; 
otherwise, the conduct of the party is very important in the con- 
struction of documents. In criminal cases all the circumstances of 
. the case in every part of the conduct of the accused may be taken 
into consideration for the purpose of showing the presence of crime 
by negativing the operation of every natural agency. 

Illustration t(d) refers to previous conduct ; ill. (e), to previous 
and subsequent conduct of the accused. 

3, Explanation 2. — Statements made in the presence of a 
party are admissible as the groundwork of his conduct. Thus, if a 
man accused of a crime is silent, or flies, or is guilty of false or evasive 
answers, his conduct is, coupled with the statements, in the natufe 
of in admission, and therefore evidence against himself. It is a 
general rule flfat statements made in the presence of the prisoner, 
and which life might have contradicted, if untrue, is evidence against 
him. 8 The maxim quitacit tonsentire vibetwe (silence gives consent) 
must be taken with considerable qualification. For silence to carry 
incriminating force there must be circumstances which afford an 
opportunity to speak. Silence is not evidence of an admission, un» 
less there are circumstances which render it more reasonably probable 
that.a man would answer the charge made against him than that he 
would not. 4 Before the words of a third person are let in, it must 
be shown that the conduct which they allege to affect is relevant.* 

. CASES. 

The accused conspired together, murdered a person, and impli- 
cated their enemies into the offence. The persons so implicated 
absconded, but the truth came to light and the accused were tried 
for murder. At the trial evidence was led to show that in two 
previous trials for murders enemies of the accused were falsely in- 
volved into the offence when some of the accused had in Reality com- 
mitted the offence. It was held that suefi evidence was not admis- 
sible inasmuch as though the fact of eqmity migty: be proved yet 
the real truth about the previous murders could not be said to con* 
stitute a motive or preparation for any fact in issue in the present 
proceedings.* * 

In a trial ‘for kidnapping, robbery and murder, the subsequent 
conduct of tjie accused, in making evidence for himself to prove 

r Queen-Empress v. Abdullah, (i88s> v. Walpole, [1891} 3 Q. B.*534. . 

7 All. 383^ v, B. » Queen-Empress v. Abdullah, 

* In re Purmanattdas Jeewandas (1885) 7 All. 385, f. B. ; Emperor v. 
(1883) 7. Bom. 109. , Hirafiobar, U919) 3,1 Bom, L. R. 7X4. 

■ Reg. v. Mallory, (1884) 15 Cox # , • Emperor v. Gangaram Hari Pan- 

456., ■ , , iit, (1929) a* J 3 om. L. R. 1374. 

** Per Bowen, L. In Wiedemann 
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alibi, his projected flight by sea, and his endeavour to conceal his 
identity, were admitted in evidence as conduct indicating a conscious- 
ness of impending danger and guilt . 1 Evidence of the possession 
by the accused of a large number of coins not in common circulation 
and his attempt to dispose of them were held to be admissible, on 
his trial for having fraudulently delivered to another* counterfeit 
Coins knowing them to be counterfeit . 2 In a trial for the Offence 
of cheating, the facts that the accused was financially embarrassed 
and had attempted to cheat on other occasions are relevant to 
prove motive under this section.* 

' Illustrations (j) and (k).— Under these illustrations the terms 
of the complaint are admissible as original evidence . 4 

9. Facts necessary to explain or introduce a fact 
Facts neces- in issue or relevant fact, cr which sup- 

or^ introduce P° rt or rebut an inference suggested 
relevant facts by a fact in issue or relevant fact, or 
which established the identity of any thing or person 
whose identity is relevant, or. fix tl e time or place 
at which any fact in issue or relevant fact happened, 
or which si ow the relation of parties by whom any 
"such fact was transacted, are relevant in so far as 
they are necessary for that purpose. 

Illustrations . 

(a) The question is, whether a given document is the will of A, 

i The state of A’s property and of his family at the date of the alleged will 
may bo relevant facts. y 

(b) A, sues B for a libel imputing disgraceful conduct to A ; B affirms that 
the matter alleged to be libellous is true. 

The portion and relations of the parties at the time when the libel was 
" published may be relevant facts as introductory to the facts in issue. 

The particulars of a dispute between A and B about a matter unconnected 
with the alleged libel are irrelevant, though the fact that there was a dispute mav 
be <relevantdf it aftrcted the relations between A and B. 

(£) A is accused of a crime 

The fact that, soon after the commission of the crime, A absconded from 
his house* is relevant under section 8, as conduct subsequent^ to and affected 
by facts ip issue, 

Thp fact that at the time when he left home he had sudden and urgent 
business at the v platie to which he went, Is relevant, as tending to explaiq the 

that he left home suddenly. { * 

^ tJQussw-Bmprsss v, Sami, (1890) 1 * A. V. tpsepk v, Ktn^Emperor, 

426. " (*924)3 Kang u , 

t v. Ifrnr Mahomed, 4 gees* v Ma* donate, (1872) to 

ktwm 9 SwaTW , , B« L. ft. App. \ 1 
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The detail* of the business on which he left are not relevant, except in bp 
far as they are necessary to show that the business was sudden and urgent* * 

(d) A sites B for inducing C to break a contract of service made by him 
with A. C, on leaving A's service, says to A — " I am leaving you because B 
lias made xrie a better offer ” This statement is a relevant fact as explanatory 
of C’s conduct, which is relevant as a fact in issue. 

(*) A, accused of theft, is seen to give the stolen property to B, who is seen 
to give it to A *s wife, B says as he delivers it — " A s^ys you are to hide this M 
B's statement is relevant as explanatory of a fact which is part of the transaction 

(/) A is tried for a riot and is proved to have marched at the head of a mob. 
The cries of the mob are relevant as explanatory of the nature of the transaction. 

COMMENT. 

Section 7 dealt with the admissibility of facts which are the 
occasion, cause, or effect of facts in issue. Section 8 similarly made 
admissible facts»showing motive or preparation for any fret m i cc i’e 
or relevant fayct. The present section makes admissible facts wfich 
are necessary to explain or introduce relevant facts, such as place, 
name, date, identity of parties, circumstances and relations of tie 
parties. Thus evidence of other offences committed by the accused 
is admitted in order to establish his identity or to corroborate the , 
testimony of a witness in a material particular. Section 11 is like 
the present section. 

Illustrations (a), (6), (c), {d), (*) and (/) illustrate the meaning 
of the expression— ‘Facts necessary to explain and introduce a fact 
in issue or relevant fact.' 

♦ Illustrations (d) and (e) indicate that explanatory statements 
are admitted under this section irrespective of the fact whether the 
person against whom it is made heard it or was present when it was 
made. Under this section it is not necessary that the person against 
whom the statement is made should be present when it is made. 
The English law requires the presence of the person against vhom 
the statement is made. This section has introduced a dangerous 
innovation. * 

Identity.— The question of identity under this section <ioes not 9 
arise till the offender committing the crime charged is ascertained by 
independent evidence, 1 

* , . CASES. 

Jttdgfneqt*4ii a previous suit explaining the relatldngtiip of 
partleq.r—One Of. the questions in issue in a suit as to the pedigree 
of a certain 'family being whether one G was son v of B or of 
one m,i belonging to a totally different family from that of B, an 
attested £opy of a judgment in some ‘‘proceedings long ’anterior 
to the amt was tepdered in evidence, in which judgment G was * 
« , 

, ' * SmP*ror v. PemtUnDas, (V920) 47 Cal. 671, * b 
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described as the son of B. It was held that the judgment was 
admissible in evidence under this section. 1 
r:i Relevant fact. — The Chief Commissioner*of Police, Nyasaland, 
cabled to the Commissioner of Police in Bombay, informing him 
that four blank drafts bearing certain numbers ^ad beeil stolen from 
i a bank and it was apprehended that signatures would be forged and 
negotiation attempted in Bombay. It waft held that the cablegrams 
were admissible, in evidence under this section to explain the con- 
duct of the officials bf the Bank in which negotiation was attemp- 
ted and of the Bombay Police. 2 • 

10 * Where there is reasonable ground to believe 
Things said or that two or more persons have con- 
.torhirefe^enceto spired together to commit an offence or 
common design, an actionable wrong, any thing said, 
done or written by any one of such persons in reference 
to • their common intention, after the tim*e* when such 
intention was first entertained by any one of them, 
is a relevant fact as against each of the persons believed 
to be so conspiring, as well for the purpose of proving 
* the existence of the conspiracy as for the purpose of 
showing that any such person was a party to it. 

Illustration . • 


Reasonable ground exists for believing that A has joined in a conspiracy 
to wage war against the Queen. 

The facts that B procured arms in Europe for the purpose of the conspiracy. 
C collected money in Calcutta for a like object, D persuaded persons to join the 
conspiracy in Bombay, E published writings advocating theobject in view at Agra, 
mid F transmitted from Delhi to G at Cabul the money which C had collected 
’ at Calcutta^ and the contents of a letter written by H giving an account of the 
conspiracy, are 4&ch f relevant, both to prove the existence of the conspiracy, 
and to prove A’s complicity \fi it, although he may have been ignorant* of all of 
' tbsm, an^althpugfr the persons Jby whom they were done were strangers to him, 
and although they may have taken place before he joined the conspiracy or 
after he left It. 

COMMENT. * 


This section refers to things said or doxie by ‘conspirators in 
reference 4o comment design. ' * 

, Conspiracy consists in a combination or agreement between two 
or. more persons to do an unlawful act or to do a lawful ait by 
tlpl&wful means. * , . . 

; ; n Where it is shown that there is reasonable ground to believe 
tbattwo or more persons have dbospired together t(a commit (i) an 
(a) an actioftable wrong (tort), anyfjhing said/ done^or 


vi' : Singh fi Knmrji DichhiK 

(1895) tfAU.p 8 . 
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written by any one of such persons in reference to their common 
intention maybe proved both forthe purpose of proving the existence 
«f the conspiracy as also for showing that kny such person was a 
party to it. ,1ms section is strictly conditional on there being 
ground to believe that two or more have conspired. 1 

This section applies to acts and declarations of one of a body 
of conspirators in respect of the common design of all. Every- 
thing said or done by any of the conspirators in furtherance of 
the common object is evidence against each and all of the parties 
concerned, whether they were present or absent. Thus, the crjes 
of the mob, with whose proceedings Lord Gordon was connected, 
though made in his absence, were held to be admissible against 
him, as . explanatory of the objects which he in common' with 
the multitude had in view. 2 The section is intended to make 
evidence communications between different conspirators, while tho 
conspiracy is going on, with reference to the carrying out of the 
conspiracy. 8 JJie statement of an accused, made after arrest 
and not amounting to a confession, is not admissible in evidence, 
against a co-accused under this section. 4 

In order to decide whether any act done or statement made 
or thing written by an alleged conspirator is admissible in 
evidence against any person, the test is to see, first, whether . 
there is reasonable ground to believe that a conspiracy existed 
between him and such person ; and, secondly, whether such act, 
statement or writing had reference to their common intention. 8 
The persons must have conspired together to commit an offence 
or actionable wrong. There mtist have been some preconcert. A 
conspiracy within the terms of this section contemplates some- 
thing more than the joint action of two or more persons to.com- 
mit an offence. If that were not so, the section would be applic- 
able to any offence committed by two or more persons jointly 
with deliberation, and this would import into a trial a mass of 
hearsay evidence which the accused persons would fipd it im- 
possible to meet.* The agreement to conspire, irfdy be inferred 
from circumstances which raise a presumption of a concerted 
plan to carry out an unlawful design.^ A conspiracy need npt 
be established by proof which actually brings the parties together ; 
but may be shown, like any other fact, by circumstantial evidence. 

Under s. 34 of the Indian Penal Code, when a criminal act 
is done by several persons, in furtherance of the common inten- 
tion of all, each of such persons is liable for that act ip,the same 
manner as,if it were done by him alone. The present 'section 

1 Barindr* Kumar Ghost v. Em- Cal. 700. 

peror, (1900) 37 Cat. 467. 8 Bolmokond v. Crown (1913) P. 

2 Lord George Gordon. faBi) 01 St. R. N<* 17 of >913 (Cr). . 

Tr. 486, 335. . * 2 Nogendrabala Dabee v. Emperor, 

8 Emperor v. Apani Bhushan (1900) 4 6. W.’K. 328, 330. 

CkimkerbnUy, (1910)38 Cal. 169, 178. 7 Barindra Kumar Ghost •*> Em- 

* Si/at Singh v. Emperor, (1918) 46 fetor, (1909) 37 Cal. 467. 



tHB LAW Of KVfDBNCEj 


sr 


Jchapj a: 


stakes admissible is evidence things said or done by a cbnspiratot 
in reference to the common design. It applies to crudes as well 
as torts. i.e., to joint offenders as well as joint tort-feasors. It 
has no bearing on the question as to how far aocoaspiracy t6 
commit an offence or actionable wrong is a$ offencfe under the 
Indian Penal Code. It is based upon the principle that, when 
several parsons conspire to commit a crime or a tort, each make* 
the rest his agents to carry the plan into execution. 

Confession,— A confession by* a conspirator made to a 
Magistrate after arrest disclosing the existences of a conspiracy, 
its objects and the names of its members, is not admissible under 
this section against the co-conspirators jointly tried with him, 
but only under s. 30. > The statement of an accused, made after 
arrest, and not amounting to a confession, is not admissible in 
Evidence against a co-accused under this section. 2 

English law.— This section is wider than the English law 
which requires the acts or declarations to have been done or said 
in the execution or furtherance of the common purpose. Under 
the English law, therefore, if the acts and declarations of other con- 
spirators were not in furtherance of the common purpose or were 
done or made after the person against whom the evidence is to be 
given had severed his connection with the conspiracy, they will 
not be relevant against him. Under this section acts done after 
the termination of the conspiracy are also relevant. , 

, Agreement but not direct meeting is necessary,— Though 
to establish the charge of conspiracy, there must be agreement, 
there need not be proof of direct meeting or combination, nor 
need the parties be brought into each other's presence ; the 
agreement may be inferred from circumstances raising a pre- 
sumption of a common concerted plan to carry out the unlawful 
design. So again it is not necessary that all should have joined 
in the scheme from the first : those who come in at a later stage 
are equally gu ; lty, provided the agreement be proved.* 

Existence 0 i conspiracy being established, sayings and 
doings of conspirators, ^though in absence of each other, are 
evidence against fellow-conspirators. 4 

CASES. 

On a trial for forgery, a letter written by a person, who had no 
hand in the forgery, to his brother, a stranger to ‘the transaction, 
whs produced. The writer of the letter was not examined ; but the 
letter washllowed to go in under this section. It was h?ld that the 
letter was not admissible under this section inthe absence of evidence 
that its writer was a conspirator in the fabrication of the will. 4 


i 1 Bmfrror v. A&ani Bhushnn 
GtotchtrbuUy, <1910) 38 Cal. 169. *- 

> MM, Singh v. Emps*or, (191S) 

?•%’&* np p 6. Jt, in Batin fo a 
pfH*| kp Mmp$m* (*909) 37 


4 §aya ^K?$ v. ttn-Smprtfs, 
(*892*96) 1 u v B. R *48. 

6 Empttor X$$ha» Narayan, 
(*9x3) 23 Bom. I* E, 248. 
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when fart» not n, Facts not otherwise relevant are 

otherwise relevant 

become relevant. relevant — 

(z) if tfeey are inconsistent with any fact in issue 
or relevanffact ; „ 

(2) if by themselves or in connection with other 
facts they make the existence or non-existence of any 
fact in issue or relevant fact highly probable or im- 
probable . 1 * 

Illustrations. 

(a) The question is whether A committed a crime at Calcutta on a certain 

day. 


The fact that, on that day, A was at Lahore is relevant. 

The fact that, near the time when the crime was committed, A was at a 
distance from the place where it was committed, which would render it highly 
improbable, thougfi not impossible, that he committed it, is relevant. 

(b) The question is, whether A committed a crime. 

The circumstances are such that the crime must have been committed either 
by A, B, C or D. Every fact which shows that the crime could have been com- 
mitted by no one else and that it was not committed by either B, C or D, is rele- 
vant. 


. COMMENT. 

Under this section, any fact which either disproves or tends 
to prove or disprove any claim or- charge in a case is made relevant. 
The effect of this and the previous section is to make every relevant 
fact admissible as evidence. Thus, where the question is whether 
X lent money to Y, evidence of the property oi X about the time 
of the alleged loan is admissible as tending to disprove it. Simi- 
larly, where the question is, whether X is the child of Y, evidence 
of the resemblance, or want of resemblance, of X to Y is admissible. 
In Reg . v. Parbhudas ,» West J. said : — " Section of the Evi- 
dence Act is, no doubt, expressed in terms so extensive that any 
fact which can, by a chain of ratiocination, be brought into connec- 
tion vpth another, so as to have a bearing upon a point in issued 
may possibly be held to be relevant within its meaning. But the 
connections of human affairs are so infinitely various and so fari 
reaching, that thus to take the section in its widest admissible sense, 
would be to complicate every trial with a mass of collateral inquiries 
limited only b/ the patience and the means of the parties? s . . 
That sych an extensive meaning was, not in the mind of the Legis- 
lature, seems to be shown by several indications in the Act itself. 
The illustrations to s. zi do not go beyond familiar cases in the 
English law of evidence.” t 9 9 

In order that a, collateral fact may be admissible as relevant 
nndfir this section there are two requirements : 

1 (*874)** B.Jff.C* 90, 91; fitnpsror v. Pajichu Das, (1990) 47 Cat 671. 
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(x) that the collateral fact must itself be established by rea- 
sonably conclusive evidence; and 

(2) that it must, when established, afford a reasonable pre- 
sumption or inference as to the matter in dispute. 1 * , 

Thus, where the question in issue was whether possession was 
duly given of certain immovable properties undei a deed oi gift, 
so as to make it complete and valid under the Mahomedan law, 
it was held that, if the deed of gift must be held to have operated 
effectually as to movable property, the fact of this partial delivery, 
Being a collateral fact fulfilling all the requirements of the law, 
was relevant under this section as making the existence of the facts 
in issue highly probable . 2 

Under certain circumstances, in certain cases, the judgment 
in a previous suit t'o which one of the parties in the subsequent 
suit was not a party, may be admissible in evidence, for certain 
purposes and with certain objects in the subsequent suit. 3 Except 
where they are judgments in rem, or where they 'relate to public 
matters, judgments not inter partes have been always held to be 
not res judicata, but they cannot be wholly excluded for other 
purposes in so far as they explain the nature of possession, 
or throw light ‘on the motives or conduct of parties or identify 
property. 4 * . 

As a general rule, this section is controlled by s. 32 where the 
evidence consists of statements of persons who are dead or who 
cannot be found; but this rule is subject to certain exceptions. 
The test, whether the statement Mi a person who is dead or who 
cannot be found is relevant under s. 11 and admissible under that 
section (presuming that it is in other respects within the intention 
of the section) although it would not be admissible under s. 32, 
is this. It is admissible under s. 11 when it is altogether immaterial 
whether what the dead man said was true or false, but highly 
material that he did say it. In these circumstances, no amount 
of cross-examination could alter the fact, if it be a fact, that he 
did say the thin);, and ( if nothing more is needed to bring |he thing 
( said ip undej s. 11, then the case is outside s. 32.® 

1. 'Highly probable or Improbable.’— These words point 
out that the connection between the facts in issue and the collateral 
facts sought to be proved must be so mediate? as to render the co- 
existence of the two highly probable . 6 “ 


1 Jfhaptr Sultan v. Ruhka Sultan, 
(1904) 6 Bom. L. R, 983. 

2 If haver Sultan v. Rukha Sultan, 

(I9°4) ^ Bom. L. K. 9 ® 3 » 985. 

8 Te4>u Khan v, Rajani Mohun 

Das, (1598) 25 Cal. 522, f.b.*; holding 
that Gujju Loll v. Rait$h t Loll, (1880) 

6 Cal. 171, r,B., is materially qualified 
by the decisions of the Privy Council 
in Sam Ranjan Chucherbutty v, Ram 


Narain Singh t (1894) 22 I. A. to and 
Bitto Kunwar v. Kesko t Pershcgi, (1897) 
24 I. A. 10. ® 

4 Per Ranade, J., in Lakshman v. 
Amrit, (1900) 24 Bom. 591, 599. 

5 R. D\ Sethna v. Mtrza Mahomed 
Shfrasi, (1907) 9 Bom. L. R. 1047. 

« Empress* v. M . J . Vyqpoory 
Moodeliar, (i$8x) 6 Cal. 655, 662. 4 
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On the question whether certain leases were perpetual, it Was 
held that the fact, that the intention indicated by the acts and 
< conduct of the parties# was to make certain t>ther leases, granted * 
' at about the same time, under similar circumstances, perpetual, 
would make it nighly probable that the same was the intention 
with regard to the leUbes in dispute, and that the facts relating to 
these leases would be relevant facts under s. ii, cl. 2 . 1 

CASES. 

The plaintiff brought a suit against several defendants to 
prevent encroachments by the defendants in a lane which was thi 
common property of himself and the defendants. It was held 
that the admission of one of the defendants in a previous suit»to 
which the other defendants were not parties as to the common 
character of the portion of the lane between his house and the . 
plaintiff's, and also a similar statement in a deed put in by another 
of the defendants to prove his title to his own house, were admissible 
in evidence to Establish the common character of the entire lane 
as alleged by the plaintiff. 

In a case where the previous suit was to recover a two-thirds 
share of the property in question, and the subsequent suit was 
by a different plaintiff to recover the remaining one-third share of 
the same property, it -was held in the subsequent suit that the 
judgment in the previous suit was not admissible in evidence, the 
subject-jnatter in the two suits not being identical . 8 

Where the plaintiffs and some of the defendants were co-owners 
of certain properties, the question*at issue being whether there was 
a partition between them, and whether under that partition the 
defendants came to be in possession of a specific property in lieu 
of their shares in all the properties, a petition and a written state- 
ment filed by the defendants in certain previous suits admitting 
the partition and the exclusive acquisition of the specific property 
were put in, but objected to as inadmissible in evidence, Jt was 
held that the documents were admissible against those# defendants 
under s. ji, cl. (2) and s. 21, cl. ( 3). 4 # 

In proceedings for probate of a will, a witness, \g]ho attended # 
on the 'testatrix during her last illness, was asked to depose to a 
statement made to the witness by the testatrix as to a disposition 
of her ornaments by* will. This question was disallowed. It was 
held that the question was improperly disallowed, since a statement 
by the testatrix suggesting any inference as to the execution of a 
will would be aif admission relevant against her representatives and 
would, therefore, be admissible as evidence under this section . 8 

1 N or singh Dyal Sahu . v. Ram 4 Gyannessa v. Mobarakannessa , 

Narain Singh , (1903) 30 Cal. 883, 896. (1897) 2^Ca\. 21% « 

2 Naro Vinayak v: Narahfat, (i8pt) • Nana bin Krishnaji v. S hanker 

16 Bom. 135. . bin Nagappq, (1901) 3 Bom* L. K. 

* XfiPu khan V. RajpntMohun Das, 4 65. 

(1898) 35 Cal. 322, f.b. 
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When the question is whether a person is a habitual cheat, 
the fact that he belonged to an organization formed for the purpose 
of habitually cheating in concert is relevant, and it is open to the 
prosecution to prove against each person that the members of the 
gang do cheat . 1 *. 

Pacts Inconsistent with a fact In Issued— The statement of r 
a witness for the defence, that a wetness for the prosecution 
Was at a particular place at a particular time, and consequently 
could not then have been at another place, where the latter states 
l)e was and saw the accused persons, is properly admissible in 
evidence, even though the witness for the prosecution may not 
himself have been cross-examined on the point.* 

•A letter written by an accused, when self-disserving, is prima 
facie evidence against him if it relates distinctly to a relevant point. 
It is not necessary that it should be signed ; it is enough if it is 
traced to the writer, and it is admissible though it may have been 
intercepted or surreptitiously detained and opened. An unsigned 
letter, proved to have been written by the accuse^, addressed to 
a firm in London, which had shipped certain contraband cocaine 
Which the accused was charged with importing into Bengal, was 
held to be admissible in evidence, though intercepted under the 
order of the Magistrate at the Post Office during the course of 
transit. A letter written by the exporter* of certain contraband 
cocaine, the subject of the charge against the accused, containing a 
reference to a telegram signed in a different name but beating the 
same business address as that of the accused, was held to be relevant 
under this section as showing that\he accused was the sender of the 
telegram, though the letter was intercepted at the Post Office under 
an order of the Magistrate before delivery . 3 


in salts for 12. In suits in which damages are 
daimiges, facts claimed, any fact which will enable the 
aWoCwirt toiv* Court to determine the amount of dam* 
tormina amount, *ages which ought to be awarded, is 

are relevant ^ relev ^ t 


COMMENT. 


This section enables the Court to admit any facts which wilt 
help it to determine the amount of damages which ought to be 
awarded to a party. When damages are claimed in a suit, the 
amount* Of the damages is a fact in issue. * 

Damages are the pecuniary satisfaction which *the plaintiff 
may obtain by success in an action. They are limited to the loss 
which the plaintiff has actually sustained. 


1 ) K$ht Mina v.* Emftror, (1909) 

jr chm, 

r,*4*W» SaHaram MatoyUyi, 


'{tfyv B. 1 1 C. 166 




\ootk vJEmperor t (1913) Cal * 



sne&unaai manENamvNumKKm 


tending te&biftiWif:*#,; j^4iiw^^\t9, ; dbibu«h, thetdij^^p^; 
iak> «dxcnasilde ' tKtfuijEK.j^Di^ . ^tHres^y 1 iitt^cxlv^dt In issue. .".-Thifcr^fc’ 
anactionfor ^»cn*o| promise of aiasrriige, plaintiff may:'pw 
evidence of ,.^s^ jjpiwlant's' , fortune : for. »t obviously tends -'iM 
prove tlie|09e.fU3tauae(i by the plaintiff • but not. in an action foci 


adulteryfnor iofrailicious prosecution. But the .evidence of the’ 
amount of,damage,-whicb is the necessary and obvious' result of' 
the defendant's breach of contract, or of bis tort, may be proved, 
though onlyalleged generally in v the plaint. 1 ' . *.•/?•• 

* Section yjdf^the lndian Contract Act lays down the fiiiles, 
governing daihageslnactions of contract. 

■' Section 55 of, the Indian Evidence Act lays down the condi* 
tions under which evidence of character may be given in civil cases: 
with a view to damages. , 

Factsreievant 13. Where the. question is as to the* 

, existence of any right 1 or custom,*" tlie 
question. 18 ‘“'/following facts, are relevant:— 

, *■. { a ) any transaction 3 by which the right or custom. > 

in question was created, claimed, modified, recognized, 
asserted dr denied, or which was inconsistent with its 
existence : 

(b) particular instances in which the right or 
custom was claimed, recognized or exercised, or in which ; 
its exercise was disputed, asserted or departed from. 

Illustration . 

The question is whether A has a right to a fishery. A deed conferring 
the fishery on A's ancestors, a mortgage of the fishery by A's father, a subse- 
quent grant of the fishery by A's father, irreconcilable with the mortgage, parti-?;; 
cnlar instances in which A's father exercised the right, or in which the exerciser ^ 
of the right wajs stopped by A's neighbours, are relevant facts. v ' ! 

COMMENT. . - 

This cases this section is intended to meet are those in which 
the right of custom in. question is regarded as capable of surviving 
repeafted ihstances of its assertion and denial, where transactions 
inay be supposed ^o have gone on modifying, asserting, denying* 
creating, recogpizingit, or .being inconsistent with its existence;, 
leaving it, after all that has been giVeh in evidence, fair matter for; 
judicial consideration, as to whether the Court should, pr, shoutd- 
not. ; v;,V-V 

the requiremehta|of: this section the question- must 
•be' Of nplfor. custom, 4 ‘ V. k* ' < /■ I. 


t : : V r : kv/; /. 

8 ger>flrtuMms in Slahamad 


V*san? (roo6j*ji, : Po«b.;i43k *54,{ 0 v 
Bom. L. K. 6*:. 7 a. • 
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1 . * Right.’ — The rights contemplated by this section $re 
plainly conceived as admitting of proof by cumulative instances 
and transactions, and not by a single and decisive and final way, 
namely, the terms of a document. The ighole context indicates 
that the section is dealing with continuing rights which may be 
interrupted without being necessarily destroyed. ‘The term.' right * 
comprehends every right known to the law." It includes not only 
incorporeal rights but * a right of ownership.’ 3 This is the view of 
the Bombay, Madras and Allahabad High Courts. The Calcutta 
High Court has, however, held that the term ' right ’ includes only 
yicorporeal rights. 3 But the decisions of the Calcutta High Court 
are not unanimous on the point. 4 * 

The section is not confined to public rights but covers private 
rights also, e.g., see the illustration to the section. 


2 . * Custom/ — Custom is a rule which, in a particular family 

* or in a particular district, has, from long usage, obtained the force 
of law. A custom to be recognized by a Court should be — . 

i ’ll ancient, (5) compulsory. , and not op- 

2) continuous and uniform, tional, . 

1 3) reasonable, (6) peaceable, and 

M) certain, (7) not immoral. 

The customs which will be recognized under the Act will be — 

(r) general, e.g., customs common to a class of people living 
in the same district or belonging to the same caste or community ; 

(2) public, i.e., any custom which is a matter of public 

interest ; * 

( 3 ) private, e.g., family customs and usages. The burden 
■of proving a custom lies on the party setting it up. 

In order to prove a custom — 

(1) “ The evidence' should be such as to prove the uniformity 
and continuity of the usage and the conviction of those following 
it that they were acting in accordance with law, and this convic- 

% tion must be inferred from the evidence. 

(2) '-” Evidence of acts of the kind, acquiescence in those acts, 
their publicity, decisions of Courts, or even of panchayats upholding 
such acts, the statements of experienced and competent Jfersons of 
'their belief that such acts were legal and valid will all be admissible, 

.. but it is obvious that, although admissible, evidence of this latter 
’■hind will.be of little weight if unsupported, by actual examples 

• of the usage asserted.” 5 «• 


1 Per Beaman, 
J/<WO», («9o6) 3X : 
Bora. L. R. 03, 75. 


in Mahamad v. 
®. *«• * 54:. 9 


1892) 16 Mad. 194 ; Sabratt Sheik h 
. O&oy Maklo, (192 3) x Pat. 375. 

» Gujju Loll v, Fatah LaU, (x88o> 
Cal. j *991 w. ■. * 1 ■' * 


• ■ * CoUtdor of Gorakhpur t yi s -fir C$ 1 . 17*; 

JP&akdhaft Singh, {*889) it All. 1, f.».; >' 4 -Sm T*pu Khan v^Rajam Mohan 

Manckhoddas Ktishnodcu v. Bopn i pot, (1898) asCai.Jaa, and the jndg- 
f ar»y4r8 86^ 0 Bom.4j9; % -yfttjOj W LOtt y. 
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A trade usage or custom may be proved in the same way as 
a family custom, except that it is unnecessary to show that such 
a custom is either ancient or continuous. A trade usage may be 
still in course of growth ; it may require evidence for its support 
in each case ; but in the result it is enough if it appear to be so 
well known and acquiesced in, that it may be reasonably presumed 
to have been an ingredient tacitly imported by the parties into- 
their contract. 1 • 


3 . 4 Transaction/ — A transaction, in the ordinary sense of 
the word, is some business or dealing which is carried on or trans- 
acted between twef or more persons. • 

The word ‘ transaction ' in clause (a) and the woids ' particular 
instances 9 in clause (6) have given birth to an array of conflicting 
rulings as to whether judgments not inter partes (between ^the 
same parties) are admissible as ' transactions * or ‘ particular 
instances. 1 

A* Full Bench of the Calcutta High Court decided in Gujju 
Lall v. Fatteh Lall 2 that a former judgment, which is not a judg- 
ment in rem uflder s. 41, nor one relating to matters of public nature 
under s 42, is not admissible in evidence in a subsequent suit, either 
as res judicata , or as proof of the particular point which it decides, 
unless between the same parties or those claiming under them. 
In this case the ultimate determination of the right to possession 
of certain property depended on the admission in evidence of a 
judgment in a previous suit to which the plaintiff was no party, 
but where the present defendant was a plaintiff. The first Court 
allowed the plaintiff to put in evidence against the defendant the 
judgment in question. It was held that the former judgment was 
not admissible as it was not a ' transaction 9 and the right claimed 
was not a * right ' within the meaning of this section. 

In a second Full Bench case the view expressed in the above 
case was confirmed. 3 But in a third Full Bench case 4 the Court 
observed that the principle laid down in the two above cases was v 
materially qualified by the Privy Council, 6 and it hel£ that under 
circumstances, in certain cases, the judgment m’a previous suit, 
to which one of the parties in a subsequent suit was not a party, 
may be admissible in evidence for certain purposes anti with 9 certam 
objects in the subsequent suit. In this case, the previous suit was 
to recover a two-thirds share of the property in question and the 
subsequent suit ♦as by a different plaintiff to recover the remaining 
one-third share of the same property, the Full Bench held that 


, 1 J*teo*nokun Ghost v. Monish* Das , (1898) 25 Cal. 522, r. ». 
chundt (1859) 7 M. I> A, 263, 282. 5 Ram Ranjan ChucherlmUy v„ 

2 (j88o) 6 Cal. 171, v. n. Ram Narain Stngh, (1894) 22 I. A. 6o» 

_ 9 Surmdsr Nat h Pal Qtowdhry v. 22 Cal. ,533 ; Btfto Kunwar y. Kesko 
Brrio Nath pa Choudhr % (*8$6) 13 &rshad t (1897) *4 I* A. 10^19 All. 
Ca }* 852* », B. f 277. 

4 Tapu Xhan v.» Rajani Mohan 
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in the subsequent suit the judgment in the previous suit was not 
admissible in evidence, the subject-matter in the two suits not 
being identical. 

The Madras High Court' has approved of GujjU Lull’s ease. 
k But in a suit brought by the trustees of a temple to recover from 
the owner*: of certain lands in certain villages^noney claimed under 
an alleged right as due to the temple, it held that judgments in other 
suits against other persons in which claims under the same right 
bad been decreed in favour of the trustees of the temple were re- 
levant as being evidence of instances m which the right claimed 
had been asserted. 1 2 In a suit to establish thq, plaintiff's title to 
'"•certain land, he put in evidence (i) a conveyance in favour of his 
father, (2) a sale certificate issued to his father's vendor, (3) an 
older made in certain execution proceedings in which was recited 
a petition by his father asserting his title, (4) a judgment obtained 
«by his father in which his title was recognized. Neither the de- 
fendants nor their predecessors were parties to any of these instru- 
ments or proceedings, it was held that all these.documents were 
relevant. 3 In a later case it was observed.—" We may point out 
that in Gujju Lull v. Fait eh Lull, the sole object for which it was 
sought to prove the former judgment was to show that in another 
suit against another defendant the plaintiff had obtained an 
adjudication in his favour on the same right claimed, and it was 
held that the opinion expressed in the former judgment was not a 
relevant fact within the meaning of the Evidence Act. In the case 
before us, it is not the adjudication which it is sought to prove,— 
for the point was never adjudicated upon — but the judgment is 
tendered in evidence as proof that in a particular instance the 
plaintiff's predecessor acted in the capacity of Karnavan of a 
Marumakkatayomtarwad wholly irrespective of the particular deci- 
sion arrived at in the suit. This, we think, is a relevant fact, and 
the entry is there fore admissible under s. 35 of theEvidence Act." 4 

The Allahabad High Court has, in a Full Bench case, 8 ques- 
tioned the correctness of the interpretation placed upon the words 
" right " and ‘ transaction " in Gujju LaU v. Fait eh Lull, in so 
far as the exclusion of such judgments from being received as evi- 
dence under any section is concerned. In this case', P brought a suit 
against K, a Hindu widow, to establish his right of inheritance in 
certain villages which had belonged to K's husband, and to have 
it declared that her husband died childless, and that K had falsely 
put forward a child of unknown parentage as her husband's son. 
X was thq only defendant, and she maintained that the child in 
question was her son by her deceased httsband. Thesqjtwas 


1 Subramonydn v. Paramaswaran, 

'<1887) 11 Mad. 116; Ramasami v. 

Appavu, /1887) n Mad. 9 

“ masami 


• 1^ I&ad. it. * 

< * Ryathamma v. Avutta, (1891) ij 

Mad. 19, *3 


Aft Mwn, /1887) 12 Mad. 9. * . Mad. 19, *3« 

s Ramasami v. Appoint, (1S87) 12 !>l The Collector of Gorakhpur \. 
, . r « tPtUaMkoei Sittfh, $889) « All. », 

mhattuoml vt Vtnhedreddt, r, 15 AU. 2$i. jTX. . * 
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dismissed on the merits by the Court of first instance and by the 
High Court on appeal. After K's death P brought a suit against 
D, whom the Collector as Manager of the Court of Wards had ac- 
cepted as the minor son of K, and against *the Collector as such* 
Manager, for possession of the same villages upon the same grounds 
as those put fbrward jn the former suit. It was held that the judg- 
ments in the former suit did not operate as res judicata and weie 
admissible in evidence. Bdge C. J. and Tyrrell J. said: " The 
judgments were not admissible under s. 8 or s. 9 of the Evidence 
Act, nbr was either of them a ‘ transaction ’ora' fact * within the 
meaning of s. 13. « But the record, and not the judgments alonf, 
in the former suit was admissible under s. 13 (b) independently of 
■a. 43, as evidence of a particular instance in which the alleged right 
of the plaintiff to the property now in suit was at that time claimed 
and disputed, the word “ right " in both clauses («) and (6) of s. 13 
including a right of ownership, and not being confined, as held by . 
the majority in Gujju Lall v. Fatteh Lull, to incorporeal rights. 
But the reasons given in the judgments in the former suit for the 
decree could not be considered in the present suit.” Straight J. 
said : " Under s. 43 of the Evidence Act the question was whether 
the existence of the former judgments was a fact in issue or iclevant 
under some other provision of the Act. Here the question was 
not as to the existence of the former judgments and decrees as a 
fact in issue or relevant fact ; but though s. 43 declared judgments, 
orders ^and decrees other than those mentioned in ss. 40, 41 and 42 
irrelevant ^mr-judgments, orders and deciees.it did not make them 
absolutely inadmissible when they were the best evidence of some- 
thing that might be proved alitindc. The former judgments and 
decrees were not themselves a ' transaction ’ or ‘ instances ’ within 
the meaning of s. 13 ; but the suit in which they weie made was a 
transaction or an instance in which the defendant's right as the 
living son of K's husband to obtain proprietary possession of his 
father’s estate was obtained and recognized, and to establish that 
such a transaction or instance took place, they were the J>est evi- 
dence. ” It having been alleged that the defendant* Was in reality 
one R, \he defence attempted to use as evidence a judgment in 
a criminal case in which the defendant *was prosecuted ac R feyr 
causing simple hurt, and in which the Court had found that R had 
died some time befojre the date of the alleged offence, and expressed 
an opinion that, the present plaintiff (who was not the prosecutor) 
had got up the case. It was held by Edge C. J. and Brodhurst 
and Tyrrell J#., that the judgment of the criminal Court was not 
admiyibfo jn evidence. Straight J„ with doubt, held on the 
principle tfiat ig, cases of doubt a Judge should decide in favour 
of admissibility rather than of non-admissibility, that the judg- 
ment was a fact which went to establish the identity of the.defend- 
aat with the person he alleged himself to be, or, gt any rate, to show 
that he was not.tlfe person the plaintiff said he was, and tlyt it 



38 


THE tAW OF EVIDENCE! 


[CHAP, IK 


was therefore admissible under s. 9. Mahmood J„held that the 
judgment was admissible under s. 8 and, if not, under other sec- 
tions. „ . . _ .. 

The Bombay High Court has approve 4 of the case of Gujju 
* Lull v. Fatteh Latt in Ranchhoddas Krishnadas v. Bapu Narhar .» 

In Ranchhoddas ' case the plaintiff sued to recover arrears of 
rent for a certain shop, alleging the annual redfc to be Rs. 250. The 
defendant contended that it was only, Rs. 60. The defendant 
and the plaintiff's brother were partners in business, and the plaintiff 
relied upon the evidence of his brother and on two entries in the 
firm's books in the writing of his brother. To prove the bona fides 
of these entries, the plaintiff tendered, in evidence, a judgment 
passed against the defendant in a suit brought by the defendant 
against the plaintiff's brother, charging him with having impropei- 
ly debited tneir firm with Rs. 250 as the rent of the shop. It was 
c held that the judgment was not admissible as evidence against 
the defendant in the present suit. 2 In a subsequent case Ranade 
J,, after referring to the various conflicting decisions of the different 
High Courts, said : " It is not easy to reconcile this conflict of views 
in particular instances, but apparently, the cases, which decide 
that judgments, not inter partes , are not admissible in evidence 
proceed chiefly on the ground that those judgments a.re. sought to 
be used as having the effect, more or less, of res judicata. For 
that purpose, a judgment inter partes alone can be admitted in 
evidence, but for other purposes where judgments are sought to- 
be used to show the conduct of the parties, or show particular 
instances of the exercise of a right, or admissions made by ances- 
tors, or how the property was dealt with previously, they may be 
used under s. 11 or 13 as exceptions recognized under s. 43, as 

relevant evidence Except where they are judgments in rent, 

or where they relate to public matters, judgments not inter partes 
have been always held to be not res Judicata , but they cannot be 
wholly excluded for other purposes in so far as they explain the 
nature o( possession, or throw light on the motives or conduct of 
parties or identify property. The cases show that such judgments 
may have very high value as evidence, and may even shift the 
tfcurden <of proof/' 3 In this case A, B and C were members of a 
joint Hindu family, each having a third share in the family estate. 
A assigned his interest in the joint estate to the plaintiffs, who 
in 1897 filed this suit to recover by partition their one-third share 
in the property, B and C pleaded that A had already relinquished 
his share in their favour by a release. The plaintiffs relied upon 
the judgments in a former suit brought by certain creditors of A 
to establish A's title to a third share in the property. In thaft suit 
it had been decided that the release relied upon by B and C was. 

I (i38ft) xo Bom. 4^9. • t 3 Lahshman v. Amrit> (1900) *4 

4 Ranchhoddas Krishnadas v. Bapu Bom. *591. 598. 5995 * Bom. I* R.3®^ 
(1886) 10 Bom. 4$9. 39*. 393* * 
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a fraudulent and colourable transaction. It was held that the 
judgments in the former litigation though not inter parted were 
admissible under this section. 1 , 

Where the judgments rejected by the lower appellate Court^ 
were not inUr*parte$ but were in suits brought by other creditors ' 
against the same defendants, in which the existence of the partner- 
ship denied in the present suit was asserted with success, it was 
held that the judgments were admissible in evidence and must be 
treated as relevant but not as conclusive as to the existence of the 
partnership. 2 For a judgment to be admissible it is not in all cases 
necessary that it Should be either a judgment inter partes or judg- 
ment in rem . A judgment not inter partes may not be proof of 
facts therein stated, yet it is admissible for the purpose of explain- 
ing the character in which possession of an estate has been enfbyed 
and matters of that class. 3 

Jfn a suit brought by the plaintiff for the recovery of a house 
on the strength of the sale-deed, the defendants relied on the judg- 
ment in a suit*on a mortgage to show that the sale was a colourable 
transaction. "The first Court allowed the claim, but the judge in 
appeal dismissed it on the ground that the purchase by the plaintiff 
from his father was not proved to be bona fide . On second appeal 
a question having arisen as to the admissibility in evidence of the 
judgment in the suit on the mortgage, it was held by Russell J. 
that the proceedings in the mortgage suit were admissible as re- 
levant evidence because the plaintiff and defendants, either by 
themselves or their predecessors, were parties to that suit. Beaman 
J. held that the judgment was admissible to prove that the genuine- 
ness of the plaintiff's sale-deed was then questioned, but it could 
not be used for any ulterior purpose. 4 

The Chief Court of the Punjab, following Gujju Lull v. Fatteh 
Lull, has held that the judgment in a former litigation in which 
the plaintiffs were not parties was not relevant under this or any 
•other section. 5 If the former judgment is between the same parties, 
then the judgment is relevant and admissible in eyjdemfe. 6 

The Privy Council admitted certain decre%9 passed in 1817 
and 1845 to which the plaintiff-Zaminaar's predecessors-in-title 
were* not parties, as evidence on behalf of the deflndanlfs clakn 
to ancient possession. 7 Similarly, a decree obtained against 
the defendant that the will was revoked was held not to be res 
judicata in a suit against him brought by other plaintiffs, but was 


1 Lahshman v. Amrit, (1900) 24 
Bora.^91 ; s Bom, L. R. 386. 

S' Govindji fhaverv. Chhotalal Velsi, 
{1900I2 Bom. I*. R. 631. 

» Dharnidhar v. Dhuryiiraj, (1903) 
5 Bom. .TU R. 230. . 

4 Mohamad v. Hasan , (1906) 31,, 

Bom. too, 9 Bom. R. $5. 


Singh 




(*goG) P. R. No. 56 of 1906 ; Indar 
Singh v. Fateh Singh, (igsof x Lab. 
540. 

4 Lmhtnan Gir v. LaharCir, (1875) 
P. R. No. 70 1873. 

• 7 Kam Ramjan ChuektrbuUy v. 
Ram Narain Singh, (1894) 22 I. A* 
60 i 22 Cal. 333, F. c. . 
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held to bo admissible in evidence against him. 1 In a case the 
P « V Y Council has held that police orders made to prevent breaches 
of the peace in cases of dispute as to immoveable property 
41 ©admissible m evidence under this section to show the fact that 
such orders were made. This necessarily makes* them evidence* 
of the facts appearing on the orders themselve\ vix.> who the parties 
to the dispute were ; what the land in dispute was \ and who was 
declared entitled to retain possession. For this purpose and to 
this extent such orders are admissible in evidence for and against 
anyone, when the fact of possession at the date of the order has to 
be ascertained. If the lands referred to in Such an order are 
described by metes and bounds, or by reference to objects or marks 
physically existing, these must necessarily be ascertained by 
extrinsic ^ldence, *.«?., the testimony of persons who know the 
locality. If the order refers to a map, that map is admissible in 
evidence to rendci the ordei intelligible, and the actual situation 
of the objects diawn or otherwise indicated on the map must, as 
*** °f the sort, be ascertained by extrinsic evidence. 2 

The result of all the decisions appears to be that judgments 
aie not pnma facte admissible, but when the fact of litigation is 
mevant, the plaint should be admitted as an assertion of the right 
ana the written statement as a denial of it and with them the 
judgment to show how far the litigation and the consequent asser- 

tl f° l li, 0r • the right went * The judgment is not evidence 
of the judicial decision expressed therein, but the fact whether 
the assertion was successful or unsuccessful m a number of cases 
can hardly fail to have some beanng on the decision of the Court 
even though the judge is legally bound to disregard such judicial 
opinion* 3 

CASES. 

In deciding a. suit for damages ansing from a malicious pro- 
secution, the Judge treated the judgment of the Magistrate and 
the evidence, given before the Magistrate, in the proseention 
complained of, as' evidence in the case. And .looking at the judg- 
ment of the Magistrate as being a record of the facts found, the 
Judge came to the conclusion that the plaintiff was not present 
at the time when the alleged offence was committed; and 
decreed the _ plaintiffs claim. On appeal, it was held that it was 
not permissible to the Judge to utilise the judgment of the Maeis- 

*/•**.$ th f he <Hd ; and that ss. 43, 13 or 11 of the Evidence 
Act dial not apply to the case. 4 

1 j Ia \ sart , for possession of land, the plaintiffs daiihtit title 
under a tease from the Shrotriemdars of the village ‘where the 

inhmt, 187, p. c. * 

.*s&v.L 


>>} fi«W) Jiumimr vS Kesko P 
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land was situated. The defendants, who had obstructed the 
plaintiffs from taking possession of ^part of the land, claimed 1 
to have permanent occupancy rights? and asserted that the Shro* 
triemdars were entitled not to the land itself but to Melvaram 
only. To iqetft this allegation the plaintiffs tendered in evidence 
documents executed Jby other tenants in the same village showing 
that they were Purakudis merely. The defendants bad received 
no notice to quit befofe suit. It was held (i) that the docu- 
ments above referred to were admissible under s. 13 ; (2) that 
the plaintiffs were entitled to eject the defendants without 
proof of notice to* quit, as it did not appear that the latter were 
m possession as tenants at the time when the suit was filed 1 


14 . Facts showing the existence of any state of 
1 acts showing mind, such as intention, knowledge, 
of 1 'm»d°or ta ^f f>°°d faith, negligence, rashness, ill-will* 
body, or* bodily ( or good will towards any particular 
fteimg # ’ person, or showing the existence of any 
state of body or bodily feeling, are relevant, when 
the existence of any such state of mind or body or 
bodily feeling is in issue or relevant. 

Explanation 1. — A fact relevant • as showing the 
existence of a relevant state of mind must show that 
the £tate of mind exists, not generally, but in reference 
to the particular matter ip question. 

Explanation 2 . — But where, upon the trial of a 
person accused of an offence, the previous commission 
by the accused of an offence is relevant within the 
meaning of this section, the previous conviction of 
such person shall also be a relevant fact. 

Illustrations. m • • 


(a) A is accused ol receiving stolen goods kribwing them to be stolen. It 
Ac fact that, at the dame time, he was in possession of many other etoUn 


articles is relevant, as tending to show that he knew each and all of the article 

Of which he was ift possession to be stolen. 

(ft) A Is accused of fraudulently delivering to another person a counterfeit^, 

cent which, at tfie time when he deliver#) it, he knew to be counterfeit,* 

Ihcfatt^that, at the time of its delivery, A was possessed of a number of ' 

other pieces of counterfeit coin is relevant * 

Hie fact that A been prevtou^y convicted of delivering to anot* 

W on ns genuine a counterfeit coin knowing it to be counterfeit is relevant, 

• • • » 

J VytMUntav, Vinkafwhatg, (189a) 16 Mad. 194. 
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(cj A sues B for damage done by a dog of B r s, which B knew to be ferocious. 

The facts that the dog had previously bitten X, Y and Z, and that they* 
had made complaints to V? are relevant. 

(<f) The question is, whether A, the acceptor of a bill of exchange, knew 
that the name of the payee was fictitious. * • 

The fact that A had accepted other bills drawn ii^the same manner before 
they could have been transmitted to him by the payee if the payee had been 
a real person, is relevant a9 showing that A knew that the payee was a fictitious 
person. 

* («) A is accused of defaming B by publishing an imputation intended to* 

harm the reputation of B. 

JT he fact of previous publications by A respecting B, showing ill-will on the* 
part of A towards B is relevant, as proving A’s intention to harm B's reputation 
t by the particular publication in question. 

The facts that there was no previous quarrel between A and B, and that A 
repeated the matter complained of as he heard it, arc relevant, as showing that 
A did not intend to harm the reputation of B. 

(/) A is sued by B for fraudulently representing to B that C was solvent,, 
whereby B, being induced to trust C, who was insolvent, suffered loss. 

The fact that at the time when A represented C to be solvent, C was supposed 
to be solvent by his neighbours and by persons dealing with him, is relevant, 
as showing that A made the representation in good faith. 

(g) A is sued by B for the price of work done by B, upon a house qf which 
A is owner, by the order of C, a contractor. 

A *9 defence i9 that B's contract was with C. 

The fact that A paid C for the work in question is relevant, as proving tha 
A did, in good faith, make over to C the management of the work in question 
so that C was in a position to contract with B on C's own account, and not as 
agent for A. 

(A) A is accused of the dishonest misappropriation of property which 
, he had fofind, the question is whether, when he appropriated it, he believed 
in good faith that ttie real owner could not be found. .. 

The fact that public notice of the loss of the property had been given in the 
place where A was, is relevant, as showing that A did not in good faith belie v 
that the real owner of the property could not be found. 

* -/ v The fact that A knew, or had reason to believe, that the notice was given 

fraudulently by C, who had heard of the loss of the property*' and wished to Set 
v up a false claim to it, is relevant, as showing that the fact that A knew Of the 
^ptice did not disprove A*e good faith . " ' # r 

* (fl A is charged with shooting at B with intent to kill Mm ^ In order to 

A'a intent the fact of A'sbaving previously shot at 3 may be proved . 

0) ; A is charged fcith sending threatening lettera to 3; " Threatening letter 
^^|pv ^ ysly» sent by A«tp ^ may. be proved, s as showing the intention pf the 
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(A) * The question is, whether A has been guilty of cruelty towards B, his 
wife. 

Expressions of their feeling towards each other'shortly before or after the 
alleged cruelty aresrelevant facts. 

(/) The question is, whether A's death was caused by poison. 

Statements made by A during his illness as to his symptoms are relevant 
facts. # 

(m) The question is, what was the state of A’s health at the time an 
assurance on his life was effected. 

Statements mad^by A as to the state of his health at or near the time tar 
question are relevant facts. 

(n) A sues B for negligence in providing him with a carriage for hire not 

reasonably fit for use, whereby A was injured. * 

The fact that B's attention was drawn on other occasions to the defect of that 
particular carriage is relevant. * 

The fact that B was habitually negligent about the carriages which he let 
to hire is irrelevant. 

( 0 ) A is tried for the murder of B by intentionally shooting him dead. 

The fact that A on other occasions shot at B is relevant as showing his 
intention to shoot B. 

The fact that A was ip the habit of shooting at people with intent to murder 
them is irrelevant. 

(/>)• A is tried for a crime. 

The fact that he said something indicating an intention to commit that 
particular crime is relevant. m 

The fact that he said something indicating a general disposition to commit 
crimes of that class is irrelevant . 

COMMENT. 

When the existence of a mental or bodily state or bodily 
feeling is in issue or relevant, then the facts from which the exist- 
ence of such mental or bodily state or bodily feeling jmay be 
inferred, are relevant. See the illustrations, Illustrations (e), ( i ) 
and (;) deal with intention; (a), (b), (c) and [i) with knowledge; 

( / ), (r) and (b) with good faith; (n) with negligence an # 
knowledge ; (k), (l) and (w) with mental and bodily feeling. 

To explain states of mind evidence is admissible though it does 
not otherwise bear upon the issue to be tried. 

This section consists of the collection of cases in which the 
strict rules of evidence are somewhat relaxed by the admission 
of collateral circumstances, where it is necessary to show t parti- 
cular state 9 of mind. Where a man is on his trial for a specified 
crime; such as uttering a forged note or coin or receiving an 
article of stolen property, the issue is \fhether*he is guilty 6f that 
spanfic act. To admit, therefore, as evidence, against him other 
instances of a -similar nature, is clearly to introduce trilateral 
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matter. This cannot be with the object of inducing the jury 
to infer that, because the accused has committed a crime of it 
similar description on’ other occasions, he is guilty of the present; 
but to anticipate the defence that he acted innocently and with- 
out any guilty knowledge, or that he had np intention or motive 
to commit the act. 1 

r* The principle on which evidence of similar acts is admissible 
i$ not to show that, because the defendant has committed one 
crime, he would therefore be likely to commit another, but to 
establish the anfinus of the act, and rebut, by anticipation, the 
defences of ignorance, accident, mistake or some innocent motive 
or intention. 2 

«Thi$ section and s. 15 deal with evidence as to the state 
of mind or body of the defendant. Intention, knowledge and 
isunilar other states of mind are matters of cogent inquiry in 
criminal cases; in civil cases they are very material, e.g., in 
cases of malicious prosecution, fraud, negligence, etc. 


Scope.— -This section applies to cases " where a particular 
act is more or less criminal or culpable, according to the state 
of mind or feeling of the person who does it ; as for instance in 
actions of slander or false imprisonment, or malicious prosecution, 
where malice is one of the main ingredients in the wrong which 
is charged, evidence is admissible to show that the defendant 
was actuated by spite or enmity against the plaintiff; or .again, 
on a charge of uttering counterfeit coin, evidence is admissible 
to show that the prisoner knew the coin to be counterfeit, because 
he had other similar coin in his possession, or had passed such 
coin before or after the particular occasion which formed the 
subject of the charge. The illustrations. ...show with sufficient 
clearness the sort of cases in which this evidence is receivable. 


But I think we must be very careful to extend the operation of the 
section to other cases, where the question of guilt or innocence de- 
pends upon actual facts, and not upon the state of a man's mind or 
feeling. We* nave no right to prove that a man committed 
theft or any other crime on one occasion, by shewing that 
be committed similar Crimes on other occasions*’' 8 
* In Reg. v. Parbhudas,* West J. said ; The possession 
by an accused of several other articles deposed to have been 
stolen, 1 would, ho doubt, have some probative * force on the 
issue of whether he had received the particular articles which 
he was charged With having dishonestly received, and the receipt 
or possession of Which he denied altogether, yet, in the first illus- 
tration to s. 14, it is set forth as a preliminary to the admission, 
.$f testimony as to the, other articles that * It is jwoved that he 

*■ * Sofrtoa. *3* * Cal, «55, 059; Nga Po So v. King 


to 


* 4 \tJ 5 mperer, <1907-1909) * V, i 



SEC. 14 .] HOT .THE RELEVANCY OF FACTS;' & 

was in possession of [the] particular stolen article.' The receipt* 
and possession are not allowed to be proved by other apparently ; 
similar instances, onljj the guilty knowledge* which can be inferred 
satisfactorily yirough a conscious or unconscious application of 
the law of probabilities from a multiplication of the fractions 
representing in each case the ratio of probable ignorance to probable 
knowledge of how the goods had been come by. Illustration (o) to 
the same section makes a previous attempt by the accused to shoot 
the person murdered* evidence of the accused's intention, but not 
of the act that caused the death ; yet it is certain that on the issue 
of whether A actually shot B or not, the fact that he had previous 
ly shot at him, would have some probative force ; so, too, would 
proof of a general malignity of disposition by evidence 1 that A.wae 
m the habit of shooting at people, with intent to murder them,’ yet 
this evidence is excluded, even as proof of A’s intention, either as*, 
too remotely connected with the particular intention in issue, or as 
raising collateral questions, which could not properly be resolved in 
the case." In this case the accused was charged with having forged 
a promissory* note and it was held that evidence that a number of 
documents apparently forged, or held in readiness for the purpose of 
forgery, were found in the prisoner’s possession was not admissible. 1. 
In distinguishing, this decision in a subsequent case the same 
learned Judge observed : " The possession of documents of 
unknown character is a common occurrence, and they could not 
be pronounced forgeries without a trial of the fact. If the papers, 
however, had all been of an identical and peculiar pattern, that 
would have afforded some ground of inference under particular 
circumstances.” 2 Evidence of the possession and attempted 
disposal of coins of unusual kind was therefore considered relevant 
on a charge of uttering such coins soon afterwards when the 
factum of uttering was denied. 3 Similarly, where the accused was 
charged under s. 206 of the Indian Penal Code with fraudulently 
transferring three properties to three different persons on g. certain 
day, in order to prevent their being seized in execution of a decree, 
and the prosecution tendered evidence of five other fraudulent 
transfers of property effected by the accused on (he same day, 
and apparently with the same object, this evidence was admissible 
to prove either that all those transfers were parts of one entire 
transaction or that the particular transfers which were specified 
in the charge were mlide with a fraudulent intent. 4 

Though if is not competent to a prosecution to prove a man 
guilty of 090 felony by proving him guilty of another unconnected 
felon$, but where several felonies are connected together and 
'form part* of one entire transaction, the one is evidence to 

1 (1874) it 0 , h. G, ^883) k Bom, *123. * 

a QutubJBmpTMS Mahomed, * Onee^Emprestv, Va;»raw, (1894) 

< * 16 Bom. 414 

• Mahmrt, 
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show the character of the other. 1 2 Thus, inferences from one 
transaction to another which is not specifically connected with 
it, should not be drawn merely because the two may resemble 
•each other ; they must be linked together°by the chain of cause 
and effect in some assignable way, before the ififcrence can be 
•drawn. 8 Similar facts, though often of dbgent moral weight, 
that is logically relevant, are rejected a<s legal evidence on grounds 
•of convenience, since they tend to embarrass the inquiry with 
•collateral issues and prejudice the parties. When evidence of 
similar facts is admitted, it is done so on the ground of esta- 
blishing the animus of the act and rebut, by anticipation, the 
•defences of ignorance, accident, mistake, etc. To prove the 
guilty knowledge of an utterer of a forged bank note, evidence 
may be given of his having previously uttered other forged notes 
0 knowing them to be forged. 3 

Explanation 1 . — Illustrations in), (o) and (p) explain the 
purport of this explanation. Under this explanation evidence 
•of general reputation is excluded. The evidence relating to the 
state of mind of a person must show that the state of mind exists 
not generally but in reference to the particular matter in question. 
Evidence of general disposition, habit or tendencies is inadmis- 
sible. 4 Anything having a distinct and immediate reference to 
the particular matter in question is admissible. 5 See illustrations 
(a) and (6). 

Explanation 2. — This explanation distinctly states that, 
where the previous commission of an offence is relevant, the pre- 
vious conviction of such person 1 should also be a relevant fact. 
This explanation is a particular application of the general rule 
contained in the section itself. Previous conviction becomes 
relevant when the existence of any state of mind, or body, or 
bodily feeling, is in issue or relevant. 6 * See illustrations (e) and 
»(/) to s. 43. 


CASES. 


„ On the trial of a pian and his wife for the murder of his 
mother by poison, the female prisoner having lived as servant in 
the family during the life of her husband’s former wife, evidence 
was admitted of the circumstances under which the former wife 
‘had died of poison. 8 • 


1 T\e King v. Ellis, (1826) 6 B. 
Sc C. 145. 

2 Stephen's Dig. 

8 The King v. Sarah Whiley , (1804) 
t* teach 083. 

4 Spa Emperor v. Ganger am, (192s) 

m2 Bern* I*, r. 1274. « 

s v. Debendra Prasad, 

*<*9«!9)aoCaL$73. * 


6 Emperor v. Atloomiya Husan, 
(1903)28 Bom. 129 ; 5 Bern. L. JR. 803. 
See Wazir v. Queen-Empress* (1893) 
P. R. No. 7 of 1895 (Cr.) / Nga Shwe 
ftman v. Queen-Empress, (1897-1901) 
xU.B.R.tA; Ng* san Bwin v. Queen- 
Empress , (1892-1896) 1 U. B. R. 83. 

7 Regina v.* Garner, (1863) 3 | '.St 

F. 681. ” 
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Explanation 1. — Where the accused were charged with be- 
longing to a gang of persons associated for the purpose of habit- 
ually committing daccxty, evidence of previous conviction of theft 
or of an order for giving security as the accused habitually’ 
committed (hefts wps held inadmissible on the ground that such 
evidence did not indicate an intention to commit the particular 
crime of whicji the accuse*! were charged. 1 

Explanation 2. — Where a person was charged with the offence 
of belonging to a gang of persons associated with the purpose of 
habitually committing dacoity, it was held that proof of previous 
conviction was admissible having regard to the character of the 
offence attributed to the accused. 2 A warrant was issued for 
the arrest of the accused under the Bombay Preventiow of 
Gambling Act. In execution of this warrant, when the police- 
entered into his room, no actual play was seen, but there were* 
found playing cards on the ground, and ten persons including- 
the accused were found sitting in a circle. Upon these facts the 
Magistrate convicted the accused of keeping a common gaming 
house. Amongst other facts he took into consideration the 
previous convictions of the accused under the Gambling Act. On 
appeal, it was held that the evidence that the accused had been 
previously convicted .of the same offence was admissible to show 
guilty knowledge or intention. 3 * 

1 5. When there is a question whether an act was 
Facts bearing accidental or intentional, or done with 
whetheracTwas a particular 'knowledge or intention, the 
accidental or fact that such act formed part of a series 
intentional 0 f similar occurrences, in each of which 
the person doing the act was concerned, is relevant#. 


Illustrations. 

(a) A is accused of burning down his house in order to 4 o]>tain •money for 
which it Is insured. # 9 

The facts that A lived in several houses successively, each of which he 
insure^ in each of which a fire occurred, and after each of which fires A receiv- 
ed payment from a different insurance office, are relevant, as tending to show 
that the fires were Aot accidental. 

(ft) A is employed to receive money from the debtors of B. It is A's duty 
to make entries fri a book showing the amounts received by him. He makes* 


an enfcjy shoeing that on a particular occasion he received less than he really^ 
did receive 

The question is, whether this false entry was accidental „oV intentions 1« 

, • * • • • . w . 


1 Mm pmr V. HajuSher Mahomed, 

tqljTajPBdm. U Kara. 

* Empress v, Naba Kumar Patnaik, 

* V • a 


{1897) lC # W. H.t 4 6. 

s Emperor v. AUoomfym Susan, • 
K903) 28 Bom. 129, 5 Bom. L # K. 805.; 
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The facts that other entries made by A in the same book are false, and 
that the false entry is in each case in favour of A, are relevant. 

(c) A is accused of fraudulently delivering to Jj a counterfeit rupee 
The question is, whether the delivery of the rupee was occidental. 

The facts that, soon before or soon after the delivery to A delivered 
■counterfeit rupees to C, J) and E are relevant, as showing that the delivery to 
fi was not accidental ' 


COMMENT. 

This section is an application of the general rule laid down 
in s. 14, and the words of the section as well as of illustration (a) 
show that it is not necessary that all the acts should form parts 
of one transaction, but that they should be parts of a series of 
similar occurrences. 1 

In this section, as in s. 14, the intention of the party is taken 
into account. But if there is no common link between the fact 
to be proved and the evidentiary fact, they cannot form a series. 
A regular system worked by the common intention should be 
proved. 

Evidence tending to show that the accused has been guilty 
of criminal acts other than those covered by the indictment is 
not admissible unless upon the issue whether the acts charged 
against the accused were designed or accidental, or unless to 
rebut a defence otherwise open to him. 

Whenever it is necessary to rebut, even by anticipation, 
the defence of accident, mistake or other innocent condition of 
mind, evidence may be given to prove that the accused has been 
concerned in a systematic course of conduct of the same specific 
kind and proximate in time to the conduct in question. 2 

CASES. 


Murder. — Where prisoners had been convicted of the wilful 
murder of an infant child which they had received from its mother 
on certain representations as to their willingness to adopt it, 
and upon payment of a sum inadequate for its support for more 
than a very limited period, and whose body the evidence showed 
had been found buried ih the garden of a house occupied by them, 
the Court adntitted evideilce that several other infants had .been 
received by the prisoners from their mothers on like representa- 
\tions and on like terms and that bodies of infants had been found 
boned in a similar -maimer in the gardens of several houses occu- 
pied by the prisoners. 3 Similarly, where the Court had to decide 
-whether a person was maliciously shot or whether* the shooting 
was accidental, proof that the prisoner had at another* time -shot 
.-^t the, same person. was considered relevant, 4 . . \i : 

* * * * „ * 
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Where a prisoner was charged with the murder of her child 
by poison, and the defence was that its <teath resulted from an 
accidental taking * of ^uch poison, evidence to prove that two 
other childr<yi\>f hers and a lodger in her house had died previous 
to the present charge from the same poison was held to be ad- 
missible. 1 Upon the tryd of a prisoner for the murder of her 
infant by suffocation in bed, it was held that evidence tendered 
tp prove the previous death of her other children at early ages 
was admissible, although such evidence did not show the causes 
tfrom which those children died. 2 • 

Arson. — Upon a trial for arson with intent to defraud an 
insurance company, evidence that the prisoner had made claims 
on two other insurance companies in respect of fires which had 
occurred in two other houses which he had occupied previously, 
and yi succession, was admitted for the purpose of showing that 
ithe fire which formed the subject of the trial was the result of 
design and not of accident. 3 

Cheating. — On the trial of an indictment for endeavouring 
to obtain an advance from a pawn-broker upon a ring by the false 
pretence that it was a diamond ring, evidence was admitted 
that two days before^the transaction m question the prisoner had 
obtained an advance from a pawn-broker upon a chain which 
he represented to be a gold chain, but which was not so, and 
endeavoured to obtain from other pawn-brokers advances upon a 
ring which he represented to be a diamond ring but which, in the 
opinion of the witnesses, was neft so. This ring was not produced. 

It was held that the evidence was properly admitted. 4 

On a charge against the accused of cheating by falsely 
representing that he was the agent of an estate and could procure 
for the complainant appointment to the vacant post of manager 
to the estate, and thereby obtaining a sum of money as a pre- 
tended security deposit, evidence of instances of similar but 
unconnected transactions with other persons, J)efote and after 
the date of the offence charged, was heldfto be admissible under 
this section not to establish the factum of *the offencet but to prov# 
that the transaction in issue was one of a systematic series of frauds, 
and that the intention of the accused on the particular occasion 
in question wasjiisKonest and fraudulent. 5 

A person employed as a clerk in charge of the renewal of 
licensee for band-carts received Rs. 2 for each such renewal, 
whereat he* ought to have taken Rs. 1-14. He was charged with 
'cheating, g,nd evidence was produced showing that he had 
taken two annas in excess from persons other than those named 

l Reg. v. Colton t Cox 400. ft, t C. # C. it. 128. 

* Reg. V. Roden, { 1 & 74) 12 Cox 6 $o, 5 Emptier v, Debendm Prosad , 

3 ^Regina v. Gray* ( ra66) 4 F. Sc F. (1909) Cal. 573 ; E hiper qr v. * 

*i02. Xahtih Ali, (1916) 39 All. 273. 

♦ The Quetn v % Francis , (*874) I- 
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in the charge* It was held that such evidence was inadmissible 
either under s. 14 or under this section. 1 

P introduced himself as a Raja's son 0 to a prostitute who 
passed into his keeping. He then introduced G as Hi^ door-keeper 
and both visited her house till the night of thetyh December, igr4, 
when she was found next morning to Jiave been murdered and 
robbed. The accused were tried on charges of murder, con- 
spiracy to rob, theft, and abetment of each other in the commis- 
sion of the theft and murder. It was held that evidence that P 
had similarly introduced himself as a wealthy man, in 1915 and 
1918, to three other prostitutes who each became his mistress, 
that; he then introduced G as his door-keeper, that both visited the 
women and suddenly disappeared, and that their disappearance 
was followed by discovery, by the women, in each case, of the 
loss of their money or ornaments, was not admissible under 
s. 9, 14 or 15. Section 9 did not apply for the purpose of proving 
identity as the murder and theft took place in December 1914 and 
the subsequent incidents in 1915 and 1918. Section 14 was not 
applicable, as the evidence of the subsequent occurrences did not 
show the state of mind of the accused towards the murdered 
womani The first explanation and ills, (i), (j) and (0) to that 
section excluded such evidence. Section 15 was not applicable 
as there was no question of the acts of murder and theft being 
accidental or intentional or done with a particular knowledge or 
intent, but that they were plainly intentional. Evidence of the 
subsequent incidents was also not c admissible under s. n. 2 

Miscarriage. — Upon the trial of an indictment for " felonious- 
ly aitd unlawfully using a certain instrument, to wit, a quill, 
with intent to procure a miscarriage," the Court held that it was 
relevant, in order to prove the intent, to show that at other times, 
both before and after the offence charged, the prisoner had caused 
miscarriages by similar means. 3 

16. Wherf there is a question whether a particular 
. _ « act was done, the existence of any 

course of busi- course of business, 1 according to which 
vtni when rcl ^ naturally would haye been done, 
¥aa is a relevant fact. 

Illustrations, 

* 

(a) The question is, whether a particular letter was despatched! 

The facts that it was the ordinary course of business for ail letters put 
in a certain place to be carried to the post, and that that particular letter was. 
putin t^at place, are relevant. * v t 

1 £ mperor v. Abdul Wahid Khan , 47 Cal. 671. * v , ' 

( 911) 34 All. 03* , * 8 Reg, v. Georg* Dale, (1889) i6> 

a Emperor Pamhu Das ftftzo) Cox 703,.. 
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(b) The question is, whether a particular letter reached A. The facts that 
it was posted in due course, and was not returned through the Dead Letter 
Office, are relevant. 

COMMENT. 

Under this section the ordinary course of a particular business 
is proved and the Court is asked to presume that, on the parti- 
cular occasion in question, there was no departure from the ordin- 1 
ary and general rule. For instance, if letters properly directed 
to a gentleman be left with a servant it is omy reasonable to 
presume prima ‘facie that they reached his hands. Section 
114, illustration (6), lays down that the Court may presume 
that the common course of business has been followed in parti- 
cular cases. This presumption is an application of the general 
maxim o/nnia praesumuntur rite essa acta (all acts are presumed 
to be rightly done), and is based on the fact that the conduct of 
meif in official and commercial matters is, to a great extent, 
uniform. In such cases there is a strong presumption that 
the general ’regularity will not, in any particular instance, be 
departed from. 

1 . 4 Course of business/ — This must mean the ordinary 
course of a professional avocation or mercantile transaction or 
trade or business. ’The section covers both private and public 
offices. Illustration (a) relates to the former ; illustration (ft) 
to tire latter, viz., the post office. 

CASES. 

Registered letters.— It has been held that the person refusing 
a registered letter sent by post cannot afterwards plead the 
ignorance of its contents. 1 Similarly, if a letter is put into 
a post office, that is prima facie evidence, till rebutted, that the 
addressee received it in due course. The post marks on letters 
are considered as evidence of the dates and places mentioned 
thereon. Where a notice to quit was sent by. a registered 
letter, the posting of which was proved, and which was produced 
in Court in the cover in which it had tfeen despatched ; and on 
the .cover there was an endorsement* purporting to bfc by an 
officer of the post office stating the refusal of the addressee to 
receive the letter/ it was held that this was sufficient service of 
notice. 2 • 

Press copy of a letter. — A press copy of a letter was admitted 
by the District Court for the purpose of proving that a notice of 
allotment fit shares had been duly communicated to the defendant. 
No notice to the defendant to produce the original letter appeared 

9 • • * 

I Loolf Alt Meahv. Pearee Mohun Dwarka Nath Karmokar, (1888) 15 
Jtoy, (1871) 16 W. R.*223. Cal. 681. • # 

* Jogendro Chunder Ghost v. 
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OXl the recoid. There was no evidence as to the posting of the 
original letter or of the addiess which it bore ; all that was proved 
was that the press-copy was contained in ihe press-copy letter- 
book of the company, and that it was in the handwriting of a 
deceased secretary of the company, whose duty it was to despatch 
letters after they had been copied in the letter-book. The defend- 
ant denied having received any letter or notice of allotment. Tt 
was held that the press-copy letter was inadmissible for the pur- 
pose of proving due communication of the notice of allotment * 

r ADMISSIONS. 

17. An admission is n statement, oral or docu- 
mission tit mentary, Which suggests any inference as 
fincd * to any fact in issue or relevant fact, and 

which is made by any of the persons, and und«r the 
circumstances, hereinafter mentioned. 

COMMENT. 

An 4 admission ' is a statement of fact which waives or dis- 
penses with the production of evidence by conceding that the fact 
asserted by the opponent is true. Admissions are admitted 
because the conduct ot a party to a proceeding, in respect to the 
mattei in dispute, whether by acts, speech, oi writing, which K 
clearly inconsistent with the truth of his contention, is a fact 
relevant to the issue. 

It is immaterial to whom an » admission is made. An admis- 
sion made to a stranger is relevant. Admissions arc as much 
binding on the Crown as ordinal v persons. In English law the 
term 4 admission ' is used in civil cases; whereas the term 
* confession 1 is used in criminal cases as acknowledgment of 
guilt. This distinction is not maintained m this Act and ss. 17 
to 22 aie applicable to civil as well as criminal cases. The word 
4 confession * has not been defined anywheie. A confession 
is an admission made at any time by a person* charged with a 
crime gating or suggesting the inference that he committed 
t'he crime. 2 Confession would include an admission of criminat- 
ing circumstances. Thus a confession is one species of admission, 
namely, an admission consisting of a direct assertion, by the accused 
in a criminal case, of the main fact charged against him, or some* 
fact essential to the charge. Confession to be admissible in 
evidence must be voluntaiy. 

Every admission made by an accused person is** not ui the 
view of the law a confession, nor can it be held that admissions 
mean only statements made by parties to civil proceedings, and 

* #<MW , Ckakitrbat: \ . Th* s 3OO, 

Qfid id LtqiiMatrt of the Cfittou Ginvivg S Q%ieeu-Empff*s Babu 

Company* IM ff Campon, (1887) 9 AN ptNMl 0 All, 50‘S 5 $o* 
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secs. 16 - 18 .] 

do not include statements made by parties in criminal proceed- 
ings. Every statement, oral or documentary, which suggests any 
inference as to any tact in issue or relevant fact made by an 
accused person is an admission under ss. 17 and 18, and under, 
s. 21 an adtaiissionemay be proved as against the person who 
makes it unless, under some provision of the Evidence Act 01- 
other law, it is rendered inadmissible. Under ss. 24-26 statements 
made by accused persons are inadmissible, subject to the 
provisions of ss. 27-29, when such statements are confessions. 1 
A confession whiph is inadmissible may yet for other purposes 
be admissible as an admission under s. 18 against the person 
who makes it in civil matters. 2 Thus, admission of guilt by a 
person to a police officer, though not receivable in evidence in 
the criminal trial, may be proved in civil proceedings as an 
admission under ss. 17, x8 and 21. 3 • 

Admissions may be oral or contained in documents, e.g., 
letters, depositions, affidavits, plaints, written statements, deeds, 
receipts, horoscopes. Admissions may be implied from the 
acquiescence of a party. The general rule is that admissions 
are admissible against the party making them and not against 
any other party. The exceptions to this rule are mentioned in 
ss. 18 to 20. , 

18. Statements made by a party to the proceed- 

•. . ing, 1 or by an agent 2 to any such party, 
pany mi to ,on pr<£ whom the Court regards, under the 
or his circumstances of the case, as expressly 
4pen ' or impliedly authorized by him to make 

them, are admissions. 

Statements made by parties to suits suing or sued 
by suitor in * n a representative character, 3 are not 
representative admissions, unless they were * made 
character; , while the party making them held that 
character. 

'Statements made by— 

( 1 ) persons who have any proprietary or pecu- 
by party in- ‘niary interest in the subject-matter of 
terested in *ub- v the proceeding, and who make the state- 
ject-matter;, ment in their character of persons so 
interested, 4 or ' 

1 llaki Bahhsh v. T$e Empress, (pr.). - 
(1886) • P. R. No. 16 ©£ *886 (Cr.) ; * Queen-Emfijress v. Tnbhovan, 

Raj Mol v. The Empress. (*870) P. R. (1884T 9 Bbm. *31, 134. - 

N0. 3 at 1880 (Cr.); Shsrs Singh v. The a Bishen Das v. Ram l.abhaya. 
Empress. (1881) P. R. No. ai of *88* (l 9 * 3 > P. R- No. ro6 of 1013. 
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(2) persons from whom the parties to the suit 
by person have -derived their interest in the sub- 
toererf derived! ject-matter of the suit, 5 # 

are admissions, if they are made during the 
continuance of the interest of the persons making 
the statements. 


COMMENT. 

r Sections 18 and 19 indicate the persons by whom an admission 
must be made. 

.Section 18 lays down five classes of persons who can make 
admissions — 

t li) Party to a proceeding. 

* (a) Agent authorised by such party. 

(3) Party suing or sued in a representative character making 
admissions while holding such character, 

(4) Person who has any proprietary or pecuniary interest 
in the subject-matter of the proceeding during the continuance of 
such interest. 

(5) Person from whom the parties to the suit have derived 
their interest in the subject-matter of the suit during the con- 
tinuance of such interest. 

( 1 ) 4 Party to a proceeding.’ — A statement made by a party 
in a former suit between the same or different parties is admissible. 
The proceeding may be civil or criminal. 

When several persons are jointly interested in the subject- 
matter of the suit, the general rule is that the admissions of any 
one of these persons are receivable against himself and fellows, 
whether they be all jointly suing or sued, or whether an action be 
brought in favour of or against one or more of them separately ; 
provided the admission relates to the subject-matter in dispute, 
and be ihade.by the declarant in his character of a person jointly 
interested with the party against whom the evidence is tendered. 1 
f ( 2 ) 4 Aga*it.’— The admissions ot an agent are .admissible 
because the principal is bound by the acts of his agent done in the 
course of business and within the scope of his authority. A state- 
ment made by an agent whom the Court regards, under the circum- 
stances of the case, as expressly or impliedly authorized to make 
it, is admissible though not on oath. * Before the statements of 
an agent can be relevant as admissions, the fact of agency must 
be proved. , t The managing member of a joint Hindu family is the 
agent of the family. He may acknowledge debts though he c'&nnot 
revive a debt already time-barred. His acts are binding on the 
other members. ' ■ 

, t- 

C * * 
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SEC. 18 .] 


Ceuniel. Pleader, Attorney. — Admissions of facts made bv a 
co unsel or a pleader in the conduct of a suit on his client’s behalf 
are binding on the client.* But a party is not bound, generally 
speaking, by a pleader’s admission in argument on what is a pure 
question of lav.* An admission by a counsel or a pleader on a 
point of law* cannot «bind the client* A pleader cannot give up 
any portion of his client's case without express authority, nor is 
he entitled to admit the claim of the other party. The admissions 
of a party’s solicitors before the commencement of litigation are 
not relevant. 


Co-detendautt.— An admission or a confession of judgment by 
one of several defendants in a suit is no evidence against another 
defendant. No defendant can, by an admission or consent, convey 
the right, or delegate the authority to one, for more than his own 
share in property, 4 m 

Partner. — Partners are agents of one another so far as the 
b usin ess of partnership is concerned. Where several persons are 
engaged in one common business or dealing, a statement made by 
one of them with reference to any transaction which forms part 
their joint business, has always been held admissible as evidence 
against the others. 5 Each member of a firm, being the agent of 
the others for all purposes within the scope of the partnership 
business, admissions by one are binding on all. Section 21 of the 
Indiaq Limitation Act is, to a certain extent, an exception to this 
rule. 

Principal and Surety.— " The admissions of a principal can 
sometimes (but only seldom) be received as evidence in an action 
against the surety upon his collateral undertaking. In these cases 
the main inquiry is, whether the declarations of the _ principal were 
made during the transaction of the business for which the surety 
was bound, so as to become part of the res gesta.f ” 

Guardian. — The admissions of a guardian ad litem, or next 
friend, do not bind the minor. The guardian oi an Infant has no 
power to bind him by admissions. It hasHieen held by the Bom- 
bay and Madras High Courts that a guardian appointed under thp 
Guardians and Wards Act can sign an acknowledgment of liability 
in respect of, or pay in part, the principal of, a debt, so as to ex- 
tend the period .of limitation against hjs ward, provided the guard- 


' 1 Jagapati Mudaliar v. Ekatnbara 
Mudaliar , (1897) at Mad. 474; Jang 
BahadUt Singfr v. Shankar Ra% t (1890) 
13 All. 472p F. B. 

2 Narayan v. Venkatacharya, (1964) 
6 Bom. L. Rt 434 * * 

a Krishnaji v. Rajmat, (1899) *4 
Bom. 360, 2 Bom. I* K. 25. 


4 Lachman Singh v. Tansukh, 
(1884) 6 All. 395 ! Axuullah Khan v. 
Ahmad Ali Khan, (1885) 7 All. 353. 

9 Kowsulliah Sundari Dan v. 
Mukta Sundari Dasi t (1885) ix Csl. 
588. • 

a Taylor, utfc Edn., s. 785/ p. 532 • 
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ian’s act \va& ior the. benefit of the Ward's property. 1 The 
Calcutta High Court holds a contrary view. * 

(3) Party suing and sued in a representative character. — 
The above means trustees, executors, administrators, managers 
in the character of an executor or administrator or t the assignee of 
a bankrupt. c ' * 

It is important that such persons must make * the statement 
in their character of persons so interested.’ A statement made 
by a trustee, executor or administrator is not admissible against 
him when sued as trustee, etc., if it was made before he became 
trustee, etc. This principle is grounded on the fact that a state- 
ment against the interest of a person making it‘ will not be made 
nnless truth compelled it. But the fact that two persons have a 
common interest in the subject-matter does not entitle them to 
make admissions, respecting it, as against each other. 9 Thus, the 
^admissions by one defendant will not be relevant against a co- 
defendant, because it would be unjust to bind a co-defendant by 
the admission of another whom he has had no opportunity to 
answer or cross-examine ; it would afford to the plaintiff opportun- 
ities of defeating his opponent by unfair means. Even a confession 
of' judgment by one of several defendants is no evidence against 
another defendant. 4 


(4) Person who has any proprietary or pecuniary Interest.— 

When several persons are jointly interested* in the subject-matter 
of a suit, an admission of any one of these persons is receivable 
not only against himself but also against the other defendants, 
whether they be all jointly suing or sued, provided that the admis- 
sion relates to the subject-matter in dispute and be made by the 
declarant in his character of a person jointly interested with the 


. party against whom the evidence is tendered. 5 

An admission made by one of several parties in fraud of the 
others jointly interested will not bind the others. 

(S) Persons from whom the parties to the suit have derived 
their fnterest in the subject-matter of the suit. — Statements made 
either by parties interested or by persons from whom the parties 
to the suit have 'derived their interest are admissions only if they 
. are rn^de during the continuance of the interest of the persons 
making the statement. A statement by/ a person who has parted 
with his interest in property is of no evidential value. A, a 
\ landowner, filed a suit for ejectment against B, h tenant. B alleged 
he was a. permanent tenant at a fixed rent.underan agreement 
with the . original owner of the tend, who was dead, *and put in 
-evidence statements made by the original.., owner after, he had 

i-,;, ''t A Hnapctgauda v. Sangadigyapa, ■ 3 Stephen's Dig.,Art,i 7. ‘ v 

£;tepot) 3 Bom. L, R. 817, 26 Bom. a**#.:;, Mmy* JfofoonrAowl 

;»j' KtUvaPtdihtki v. PoHHrtannH pin) . 

-siAra#, $894} l8-Mad,'4S<K ' ••V'-'. .•> . ■<* #«r#B&okerjeO, ij, -«» Mtojtn 

CUuttoittmy. Bilio iMatbtur y. Alimuddi Mia, (1916} 44 
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transferred his interest. It was held that the statements we're 
inadmissible. 1 

When the statements by interested persbns are relevant against 
one another it.is not sufficient that the interest be subsequent in 
point of time, it must have been derived from the person who made 
the statement sought to be used as an admission.* The admissions 
of a former owner of property after he has ceased to have any 
interest in it are not evidence against the party in possession.* 

This clause indicates that there ought to be a privity, i.e., 
mutual or successive relationship to the same rights of property. 
Privies are of three kinds : 

(1) Privies in blood, as a heir, an ancestoi, and co-paiceners. 

(2) Privies in law, as executor and testator, administi’htor 
and a person dying intestate. 

(3) Privies in estate or interest, as vendor and purchaser, 4 
lessor and lessee, mortgagor and mortgagee, donor and donee. 

The grounds upon which admissions are evidence against those 
in privity with the party making them are that they are identified 
m interest. Where it was proved that an agreement sued on was 
made by the plaintiff on behalf of himself ana the other proprietors 
of a theatre’, evidence of the declarations of one of such othei 
pioprietors was held admissible on the part of the defendant. 4 

19 . Statements made by persons whose position 
\dmfssions by or liability it is necessary to prove as 
persons whose against any party to the suit, are 
pTo as admissions, *if sucli statements would 
against party to be relevant as against such persons in 
*' Mt * relation to such position or liability in a 

suit brought by or against them, and if they are made 
whilst the person making them occupies such position 
or is subject to such liability. 

Illustrations 

A undertakes to collect rents for B 

Ensues A for not collecting rent due from C to B 

A denies that rent was due from C to B. 

A statement by C'that he owed B rent is an admission, and is a relevant 
fact as against A ( if A denies that C did owe rent to B. 

COMMENT. 

This section forms an exception to the rule that statements 
made "by strangers to a proceeding are not admissible as against 

1 Shwe Yat Aung v. Hf* Li, (1916) Qour Chmdev Mojoomdar, (1866) 5 

9 L, B. B, 27, ' AW K. 267. t 

8 Nund Pandah v> Gyadhur, (1868) 4 Kemble v, Farrett , (i8eg) lC. & 

10 fW. K. 89. ♦ P. 623 ; Taylor, nth Edn., s» 743* 

* Khenum Kurep Ckowdhrain v f jf. 513. 
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the parties. Thus, in an action by the trustee of a bankrupt, the 
latter’s admissions, made before bankruptcy, are admissible to 
prove the petitioning creditor’s debts . 1 Similarly, the admissions 
of a cestui que trust are evidence against a trustee as far as their 
interests are identical . 2 * 

The illustration exemplifies that when the liability of a person 
who is one of the parties to a suit depends upon the liability of a 
stranger to the suit, then an admission by the stranger in respect 
of his liability amounts to an admission on the part of that person. 

‘ The admissions of a person whose position in relation to pro 
perty in suit it is necessary for one party to prove against another 
arcs in the nature of original evidence and not hearsay, though such 
person is alive and has not been cited as a witness. 3 

20 . Statements made by persons to whom a 
Admissionsby party to the suit has expressly referred 
fyretoredtoTy for information in reference to a matter 
party to suit. i n dispute or admissions. 

Illustration, 

The question is whether a horse sold by A to B is sound. 

A says to B — “ Go and ask C ; C knows all about it." C's statement is 
an admission. 


COMMENT. 

This section forms another exception to the rule that admis- 
sions by strangers to a suit are not relevant. Under it the admis- 
sions of a third person are also receivable in evidence against, and 
have frequently been held to be in fact binding upon, the party 
who has expressly referred another to him for information in regard 
to an uncertain or disputed matter . 4 There must be an express 
reference for information in order to make the statement of the 
person referred .to admissible. Such admissions come very near 
to the case of arbitration. In the application of this principle, 
jit matters net whether the question referred be one of law or of 
fact ; whether the person to whom reference is made, have qr have 
not any peculiar knowledge on the subject ; and whether the 
statements of the referee be adduced in evidence in an action on 
contract, or in an action of tort . 3 * 

If one party in a case offers to the other party to settle it, and 
a witness makes a statement on oath as to a certain' fact in dispute, 
and the statement is made, it shall bind the party°makipg the 
offer . 3 ” 

•V o „ . 

I Cool* v. Broking, (1848) 18 L. J. s Alt Afbidin v. Kombi, (1882) 5 

Ex.t'105 ; Taylor, nth Edn., s. 759. Mad. 239. „ ■ 

p, 522. 4 Taylor, nth Edn., a. 760, p.,522. 

a Harrison v . V allottee, (1822)°- x « Taylor, nthEdn.,*. 761, p.523. 

Bing. 45. t t • JAoydv.WiUao,{tj94)t E*p. 178. 
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A horse having been killed by falling down an old shaft of a 
mine which had not been sufficiently covered over, the owner of 
the horse charged a person who was in the!* possession of a mine 
near to the spot with ’being also in possession of that shaft. The 
latter denied’that the* shaft was his, but said that if a miner’s jury 
were called, and they should say that the shaft was his, he would 
pay for the horse. A mine’s jury was accordingly called, and they 
found in writing that the shaft was his. It was held that this find- 
ing of the jury, coupled with his declaration, was admissible in 
evidence against him in an action on the case to recover compensa- 
tion for the loss of the horse . 1 * 

A prisoner was indicted for receiving stolen goods, knowing 
them to have been stolen. To prove his guilty knowledge, evidence 
was given that, being askecl by the police as to the prices he had 
given, he said he did not then know, but his wife would make out. 
a list* of them, and next day she, in his presence, produced a list, 
which was received in evidence against him. It was held that it 
was admissible . 2 

21 . Admissions are relevant and may be proved 
Proof of ad- as against the person who makes them, 1, 
missions against or his representative in interest 2 ; but 
the m, ns aruf k *by they cannot be proved by or on behalf 
or on their be- of the person who makes them or by 
liaU ' his representative in interest, except in 

the following cases : — * 

(1) An admission may be proved by or on behalf 
of the person making it, when it is of such a nature 
that, if the person making it were dead, it would be 
relevant as between third persons under section 32. 

(2) An admission may be proved by on on ’behalf 
of the person making it, when it consists of a state- 
ment of the existence of any state of mind or .body, 
relevant or in issue, made at or about the time when 
such state of mind or body existed, and is accompanied 
by conduct ^rendering its falsehood improbable. 

(3) An •admission may be proved by or on behalf 
of thp person making it, if it is relevant otherwise ’than 
as an adftrission. 

* Sybray Vi White, (1^36) 1 M, A *8 Reg. v, Mallory, (1884) 15 Co* 
w i 43*. 
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Illustrations 

[a) J he question between A and B is whether a Certain deed is or i% not 
fbrged A affirms that it ig genuine , B that it is forged 

A may prove a statement by B that the deed is genuine, and B may prove 
a statement by A that the deed is forged , but A cannot proven statement by 
himself that the deed is genuine, nor can B prove a statement by himself that 
the deed is forged • 

(t>) A the captain of a ship, is tried for tasting her away 
Fvidtnu is given to show that the ship was taken out of her proper course 
t A products a book kept by him in the ordinary course of his business 
showing observations alleged to have been taken by him from day to day, and 
indicating that the ship was not taken out of her proper course A may prove 
these statements because they would be admissible between third parties 
if he were dead under section 32, clause (2) 

* (f) A is accused of a crime committed by him at Calcutta He products 

a letter written by himself and dattd at I ahore on that dav, and bearing the 
Lahore post-mark of that day 

The statement in the date of the letter is admissible, because, if A were 
dead, it would be admissible under section 32, clause (2) 

id) A is accuxd of receiving stolen goods knowing them to be stolen 
He offers to prov c that he refused to sell them below their value. 

A ma\ prove these statements though they are admissions, because they 
are explanatory of conduct influenced by facts in issue 

(t) A is accused of fraudulently having m his possession counterfeit cc in 
which he knew to be counterfeit t 

He offers to prove that he asked a skilful person to examine the com as 
he doubted whether it was counterfeit or not, and that that person did exa- 
mine it and told him it was genuine. 

A may prove these facts for the reasons stated m the last preceding 
illustration 


COMMENT. 

- This bcction lays ihnvn, as a general rule, that admissions are 
relevant and -may be prayed against the person who makes them 
or his representative in interest. Admissions arc relevant against 
persons making them, and if duly proved, though not conclusive, 
are sufficient evidence of the facts admitted, 1 Illustration (a) 
exemplifies this rule. The rule laid down m this section must be 
taken subject to ss* 24 , 25 and 26 of this Act and §s. *64 and 364 
of the Criminal Procedure Code. 2 

An oral confession by an accused person not • being 
open to exception under ss. 24, 25 or 26, is, as an admission 


♦ * 

1 Maung v Af* 7 ha Ya, 

(1893**901) 2 V B R, 3^7. 


* Quetn-Empr$ss v. Bkafrab Ckttu+ 
dir, (»$98) 9 C. W. H. 70a. 
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by an accused person, a relevant fact and may be proved 
at his trial under "this section, and therefore such a confession 
made to a Magistrate is relevant, and. may be proved by 
Ahe evidence of the Magistrate. 1 The accused went to a police 
station and Joflged a first inhumation of murder, narrating the 
events preceding the* commission of the offence and stating further 
how the offence was comjnitted. It was held that the narrative 
of the antecedent events was admissible as admissions not amount- 
ing to confessions. 2 

1. 4 As against the person who makes them/— Tins 

•expression means that the admissions are relevant as against the 
person by or on whose behalf they are made. A person is not 
concluded by his own statements unless they have been acted upon 
by the opposite party. Till they are not acted upon it may be shown 
that they were mistaken or untrue. * 

2. 1 Representative in interest/ — This expulsion will 
include those who are privits m blood, law or estate. The pur- 
chaser at an ordinary execution sale is in privy with, and is the 
representative in interest of, the judgment-debtor so as to be bound 
by the latter's admissions. 3 There is a distinction between the 
position of a purchaser in a private sale and in a public sale in 
■execution of a decree.. In the foimer he derives his title through, 
and cannot require a better title than, the vendor: in the latter 
he acquires his title by operation of law adversely to the judgment- 
debtor and so freed from all alienations and incumbiances effected 
by the debtoi subsequently to the attachment of the property sold 
in execution. 4 But the purchaser in a public or a private sale 
acquires only the right, title and interest of the judgment-debtor 
with all its defects and the creditor takes the property subject to 
all equities which would affect it in the debtor's hands. 

Exceptions.— Admissions cannot be proved b), oi on behalf 
of, the person who makes them, because a person will, always 
naturally make statements that are favourable Jo Mm. To this 
principle three exceptions are laid down in the section : — 

Exception 1. — This exception makfs admissible the* state- 
ment Viade by a person as to the cause of his death, or as to any 
of the circumstances of the transaction which resulted in his death, 
in cases in which the cause of that person's death comes into ques- 
tion [s. 32 (i) ] ; see illustrations (b) and (c). The declarations oi 
« 

. 

1 Shore Singh v. The Jim pres 3 Iskav ChumUr Swear v. Bent 

(i88x) P, R. Nb. 21 of iS8f (Cr.) ; Ferae Madhub Sirhar, (1896) 24 Cal. 62 r 
v. The Crown , (1917) P. K. No. 11 of Mahomed Mozuffer Hossein v. Kishon 
>9x8 (Cr.). • A iohun Roy, (1895) 22 Cal, 909. P.c. 

2 Legal Remembrancer v, IMit 4 Dinendvonottji Sannyal v. Ram- 
Mohan Singh Roy, ( 7921 ) 49 Cal. coomat Chthe, ( 1880 ) 1-. Ik 8 J. A. 

m * • r>« 
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the deceased made on the day he was wounded, and when he 
believed he would not recover, were held admissible, though he 
did not die until eleven days afterwards, and though the surgeon 
did not think his case hopeless, and continual to tell him so until 
the day of his death 1 % 1 , 

Exception 2* — The state of a man's mind or body is relevant 
under s. 14; and statements narrating ^uch facts indicating the 
state of mind or body may be proved on behalf of a person narrat- 
ing them. But such statements should have been made at or 
about the time when such state of mind or body existed : see 
illustrations ( d ) and (e). Section 14 merely declared that such 
statements are relevant. This clause shows that such facts or 
statements may be proved on behalf of the person making them. 

Exceptions 3* — This exception lays down that facts which are 
relevant under ss. 6 to 13 will not be rendered inadmissible because 
they may be proved on behalf of the person making them. Illus- 
trations (d) and (e) refer to this exception. 

CASE. 

Where the plaintiffs and some of the defendants were co- 
owners of certain properties, the question at issue being whether 
there was a partition between them, and whether under that parti- 
tion the defendants came to be in possession of a specific property 
in lieu of their shares in all the properties, a petition and a written 
statement filed by the defendants in certain previous suits Admit- 
ting the partition and the exclusive acquisition of the specific 
property were put in, but objected to as inadmissible in evidence, 
it was held that the documents weie admissible against those 
defendants under ss. 11 (2) and 21 (3).* 

22* Oral admissions as to the contents of a docu- 
when oral ment are not relevant, unless and until 
admissiorfs a® to the party proposing to prove them shows 
cumentsarereie- that Jj e is entitled to give 'secondary 
»«»♦. . «. evidence of the contents of such document 

under the rules hereinafter contained, or unless, the 
genuineness of a document produced is in question. 

COMMENT, 

The contents of a document which is capable ,of being pro- 
duced must be proved by the instrument itself and not by parol 
evidence. ( . 

A written contract can only be proved by the production of 
the writing itself, and if the document is inadmissible from want 

a * t * 

I ft** v. Rob*rt Mosley, (i8aj) r t Gyannissd y. Mot*rakann*tsa r 
Mood. 0 , C.97. . (*897) 35 Cal. ato. 
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of registration, no secondary evidence of the contract can be received. 
A party's admission as to the contents of a document not made in 
the pleadings, but in a deposition, is secondary evidence, and can- 
not supply the place of the document itself. 1 

The principle laid down in this section is a departure from 
English law .wfiich admits oral admissions of a party as to the 
contents of a document, even when the document might have been 
produced as evidence against him. 

23 . In civil cases no admission is. relevant, if it 
Admissions in is made either upon an express condi- 
civii cases when tion that evidence of it is not to be 
relevant. given, 1 or under circumstances from 

which the Court can infer that the parties agreed 
together that evidence of it should not be given.* 

•Explanation . — Nothing in this section shall be* 
taken to exempt any barrister, pleader, attorney or 
vakil from giving evidence of any matter of which 
he may be compelled to give evidence under 
section 126. 


COMMENT. 

This section lays down that in civil cases an admission is not 
relevant (1) when it is made either upon an express condition that 
evidence of it is not to be given, and (2) when it is made under 
circumstances from which the Court can infer that the parties 
agreed together that evidence of it should not be given. 

This section does not apply to criminal cases (see s. 29). 

1. * Express condition that evidence of it is not to he 
given.’ — This section protects communications made ' without 
prejudice.’ Confidential overtures of pacification apd afly other 
offers between litigants made without prejudice are excluded on 
grounds of public policy. For, if part ies^ were to be prejudiced by 
their ^efforts to compromise it would be impossible fo atteftipt any 
amicable arrangement of differences. 2 The expression ' without 
prejudice ' means without prejudice to the writer of the letter if 
the terms he proposes are not accepted. It means this : " I make 
you an offer which you may accept or not, as you like ; but if you 
do not accept* it, my having made it, is to have no effect at all.” * 
If the,terms proposed in the letter are accepted, a complete contract 
is established, and the letter, although written without prejudice, 

* Shekh Ibrahim v. Phrvata Hari, Beav. 278. 

(1871) 8 B. H. C. (A. C. J.) 163. 8 In re. River Steamer Company, 

e ' Hoghton v. Heghton, (1852) 15 (1871) L. K. 6 Ch. 822, 827. • 
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operates to alter the old state of things and to establish a new 
one. 1 

The reply to a letter wntten ' without prejudice’ cannot be 
admitted in evidence even though not guarded in a similar manner. 
The words once used will exclude an entir^ correspondence. 

The rule which excludes documents sparked *, without pre- 
judice ’ has no application unless some person is in dispute or 
negotiation with another, and terms aig offered for the setthment 
of the dispute or negotiation. 2 

2. * Under circumstances from which the court can infer 
that the parties agreed together that evidence of it should not 
be given.* — Such circumstances must be of such a character that 
tin Court must natuially come to the conclusion that the parties 
agreed together that evidence of it should not be given In a suit 
for rent, there was a talk of settlement between the plaintiff’s 
pleader and one of the defendants when the suit was about to be 
instituted. It was held that the meie fact of the conversation 
taking place when the parties were contemplating that a suit might 
be instituted was not in itself sufficient to prevent the conversation 
from being put in evidence. 3 

Explanation. — Undei the explanation the legal advise] of 
a part}' will not be pi evented from giving evidence of any com- 
munication made in furtherance of any illegal purpose 01 any fact 
showing that a crime oi fraud has been committed since his 
employment 


24 . A confession 1 made by an accused person is 
c on f is mo H irrelevant in a criminal proceeding, if the 
du“omcnt,ture"t making of the confession appears to the 
or promise u lien Court to have been caused by any induce- 
cnmtna " 1 pro” ment, threat or promise 2 ' having refer- 
cewimg. ence to the charge against the accused 

person,* proceeding fiom a person in authority 4 
and sufficient, in the opinion of the Court, to give 
the accused person grounds which would appear 
to him reasonable 5 ‘for supposing that by making it 
he would gain any advantage or avoid any evif of a 
temporal nature 5 in reference to the proceedings against 
him. 


COMMENT 

“the substantive law of confession is contained in ss. 44 to 30 
of the Evidence Act and the adjective law,, in ss. 164/364 and 533 

1 Walker V Wihhtr, (1889) 23 Bom. 1^7, 180 

B D. 533 * { Meajan.Matbar v Atymtiddt I/m, 

* 1 Mhitvrav v iinlabbhot, (1898) (wtf) 44 Cal. 130 
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of the Criminal Procedure Code. Confessions are received in 
evidence in criminal cases upon the same principle on which admis- 
sions are received in civil cases, namely, the presumption that a 
person will not make dki untrue statement against his own interest. 
A man of sound mii^f and full age, who makes a statement in 
ordinary simple language and has not been the victim of mal- 
practice, threat or inducement in making such statement, must be 
bound by the language of the statement and by its ordinary plain 
meaning and the act spoken to must be given its legal < onsequence. 1 

The confession of an accused is only relevant against himself, 
though s. 30 is an exception to this rule. f 

According to s. 24 a confession by an accused is irrelevant if 
it is caused by (1) inducement ; (a) threat ; or (3) promise. The 
inducement, threat, or promise should have (a) reference to*the 
charge against the accused, ( b ) proceeded from a person in authority, 
and (f ) been sufficient to give the accused r crson reasonable grounds# 
for supposing that by making the confession he would gain any 
advantage or avoid any evil of a temporal nature in reference to 
the proceedings against him. 

A confession is relevant— 

(1) if it is made after the impression caused by any such in- 
ducement, threat or promise has been fully removed (s. 28) ; 

(2) if it is not made to a Police Officer (s. 25) ; or 

(3) if it is made in the presence of a Magistrate when the accused 
is in custody of a Police Officer (s. 26). 

Under the English law confessions arc divided into two classes : 
(1) Judicial confessions ; and {2) Extra-judicial confessions. 

(1) Judicial confessions are those which are made before a 
Magistrate or in a Court in the course of legal proceedings. 

(2) Extra-judicial confessions are those which are made by 
the party elsewhere than before a Magistrate or in a Court. 

1 . 4 Confession.’ — A confession is an admission made at any 
time by any person charged with a crime stating or suggesting an 
inference that he committed that crime. 2 % • 

The word ‘ confession * cannot be construed as including a 
mere inculpatory admission which falls short of being an admission 
of guilt. 8 An incriminating statement" which falft short of an 
absolute confession, but from which the inference of guilt follows, 
is a confession within the meaning of this Act. 4 

A confession, if proved satisfactorily to be voluntary and 
genuine, is legal and sufficient proof of guilt of the accused without 
corroboration, but ordinarily the practice is to require some sup- 

* Per Meats, C. J., in Raggha v. 3 Queen-Empress v. Jagrup, (1885) 
Emperor, ( 1025 ) 23 A.L. J. R. 821 , F. B. 7 All. 646, 648. 

2 Stephen's Dig.; Queen-Empress 4 Queen-Empress v. Nana, (1889) 
v. Babu Lai , (1884) 6 An. 509, 539, F. *14 Bdkn. 260, f. b.; Hakiman v. King - 
b. ; Queen-Empress v+Nana, (1889) 14 Emperor, (1905) P. R. No. 20 of 1905 
Bom. 260, f. b. (Cr.), 
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port for a confession, some corroboration from facts established 
outside the confession, and reasonable consistency with the sur- 
rounding circumstances about which there is no doubt. The con- 
fession must be looked at as a whole, and At would not be right to 
take isolated portions of it, and to consider whether any of them 
amounts to an admission of guilt or not. 1 The Court, however, 
is at liberty to disregard any self-exculpatory statements contained 
in the confession which is disbelieved. 2 But, if it appears that the 
confession has been improperly induced, then the Court is bound 
to exclude it, no matter how true it may be. 3 Deliberate and 
‘Voluntary confessions of guilt-, if clearly proved, are among the most 
effectual proofs in law, 4 In IJnglana, when a doubt arises as to 
the admissibility of a confession, the Court has to decide whether 
it 'has been proved affirmatively to be free and voluntary. This 
principle, as laid down in Thompson’s case, 5 has not been approved 
of by the Bombay High Court in Queen-Empress v. Baswatfla 5 

The question which a Court has to decide when determining 
on the admissibility of a confession is whether it appears to the 
Court to have been induced by the means mentioned in this section. 7 

It is not sufficient to render a confession irrelevant under this 
section that there may have been added to it a statement which has- 
been improperly induced by threat or promise. In order to make 
a confession irrelevant it must be shown that the confession itselt 
was improperly induced. 8 It is the duty of the Court to inquire 
very carefully into all the circumstances under which the confes- 
sion was taken, and particularly as to the length of time during 
which the accused was in custody. 9 

A confession differs from an admission. — 

(1) The former is a statement made by an accused person 
which is sought to be proved against him in a criminal proceeding 
to establish an offence, while under the latter are comprised all other 
statements amounting to admissions as defined in s. 18. 

(2) A confession is a conclusive proof of the matters con- 
fessed ; L an admission is not a conclusive proof of the matters- 
admitted, but nlay operate as an estoppel. 

(3) A confession always goes against the person making it ; 
an admission ' may be usecl on behalf of the person making it»under 
the exceptions provided in s. 21. 

See comment on s. 17, supra. 


1 Queen-Empress v. Jagtup, (1885) 
7 All. 646, 648. 

2 Queen-Empress v. Utna, (1888) 
LTnrep, Cr. C, 370 ; Queen-Empress v* 
JOada Am, (1:889) 13 Bom. 452. 

^ * Emperor v. magi, (1906) 8 Bom. 
L, R. 897, 699. p « 

4 Emperor v, Naqayen, (1907) $ 
BottUL, R. 789. 801; 32 Bom. 101, f. b. 

• lifcaSl * & b, 12. 


3 (1900) 2 Bom. L. R. 761 ; 25 Bom. 
168. • 

7 Queen-Empress v. Bastvanta, 
(1900) 2 Bom. E. R. 761 ; 23 Bom. 
168. 

8 Emperor f v. Narayen, (2907) 9 
Bom. L. Rt 789, 801 ; 32 Bom. m. 

F, • B. 

9 QmwEitibrt/ss- v, Nt rayon ^ 

3 fit> «*. L. R. m. 
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2. ' Inducement, threat or promise/— Either of these need 
not be expressed, but may be implied from the conduct of the 
person in authority, the declarations 6f the prisoner, or the cir- 
cumstances of the case 1 

The threat to come under this section must be sufficient to 
give the accused grounds for supposing that, by making the con- 
fession, he would gain an advantage. 2 

To reject a confession it is not necessary that there should 
be positive proof to establish that the confession had been* obtained 
by use of threat, persuasion, etc. Anything from a barest sus- 
picion to positive evidence would be enough for a confession being " 
discarded. A confession in its normal state is an entirely suspicious 
article. A retracted confession is worse. 3 

3. ' Having reference to the charge against the accused/ — 

Charge 1 means a criminal charge or a charge of an offence in a 

criminal proceeding. The inducement, threat, or promise, must * 
be with reference to the offence, with which the accused is charged. 
A confession obtained by an inducement relating to some collateral 
matter unconnected with the charge will not be excluded from 
evidence. 

# An inducement to confess regarding one crime will not in- 
validate a confession as to another and different one except 
where the two offences are so blended together as to form one 
transaction. 4 

A* promise or threat made to one prisoner will not render a 
confession made by another, who was present and heard the in- 
ducement , irrelevant . 5 • 

4. * Person in authority.’ — This expression does not mean 
a person having control over the prosecution of the accused. 6 

The test would seem to be, has the person authority to 
interfere in the matter ; and any concern or interest in it would 
be sufficient to give him that authority. According to English 
cases any one engaged in the arrest, detention, examination, or 
prosecution of the accused, or someone acting in Ithe presence 
and without the dissent of such a person is a person in authority. 7 
The belief of an accused that the persons to whom he «made a 
confession were “ persons in authority ” is not sufficient to bring 
them within the term. 6 

An attorney engaged in the investigation of a crime, for the 
purpose of getting up a prosecution, is a person clothed with 
authority to offer such an inducement. 6 


t Reg. v. 'Gillis, (1866) ii Cox 69. 
2 S,N, Mukerjeev. Queen-Empress, 
<1807-1901) 1 UtB.R.j47. 

* Per MuJcerji J. idRaggha v. Em- 
rptfOf, (1925) 23 A. JL J. It 821, F.B. 

4 Regina v, Ann* Hearn , (1841) 
•Car. & ft . 109, # 

; 5 Jfy. ^ Jacobs* (1849) 4 Cox 54, , 


« Reg, v. Navroji Dadabhat, (1872) 
9 B. H. C. 358. 

7 Rex. v. Pountney , (1836) 7 C. 
R302. 

• 9 Emperor v. Ganesh Chandra 
Golder , (1922) 50 Cal. 127. 

» The Queen v. Croydbn , 4(1846) 
9 Cox 671 ^ 
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5. ' Grounds which would appear to him reasonable/ — 

The word * appear * imports judicial discretion. It shows that 
the Court has to decj.de the preliminary question of admissibil- 
ity on a consideration of the evidence ann the gurrounding cir- 
cumstances. 1 " The question which a Cotnjt has ta decide when 
determining on the admissibility of a confession is whether it 
, appears to the Court to have been induced by the means men- 
. tioned in that section. It may be that this section does not require 
positive proof, within the meaning of s. 3, of improper inducement 
to justify the rejection of the confession. The use of the word 
/appears 9 indicates, it may be argued, a lesser degree of pro- 
bability than would be necessary if * proof ' had been required. A 
Court might perhaps in a particular case fairly hesitate to say that 
it was proved that the confession had been unlawfully obtained, 
and yet might be in a position to say that such appeared to it 

* to have been the case. Still, although a confession may be 

rejected on well-grounded conjecture, there must be something 
before the Court on which such conjecture can rest.... The mere 
subsequent retraction of a confession which has been duly record- 
ed and certified by a Magistrate, is not enough in all cases to make 
it appear to have been unlawfully induced/' 2 The Court has 
v to determine the sufficiency of the inducement, threat or promise 
vis affording certain grounds, to see whether the grounds would 
appear reasonable for the supposition mentioned in the section, 
and to judge whether the confession appears to have been caused 
in consequence of the inducement, threat. or promise. A well- 
grounded. conjecture reasonably based on the circumstances in 
the evidence is sufficient to exclude the confession. The 
mentality of the accused rather than that of the person in authority 
has to be taken into account by the Court in determining the 
effect of the inducement, threat or promise. It has to considei 
not merely the actual words, but also the words, coupled with 
the acts or conduct of such person, which might be. construed 
by the accused, in his position, as amounting to an inducement, 
threat or promise? A perfectly innocent expression, coupled with 
the acts and conduct and the surrounding circumstances, may 
amount 1 to the same. 3 . • 

A retracted confession is inadmissible under this section. 4 

6. 4 Temporal nature/— The inducement umst be of a 

temporal kind. Confessions obtained by spiritual exhortations 
are admissible in evidence. <• 

Confession by an accused who has been admihister^d an 
oatln — A confession by an accused person is not rendered irrele- 

I Emperor v. Narayen, (1^07) $ 3 Emperoi v. Panchkomi Dutt, 

. Bom. L. R. 789, 801; 3a Bom. hi, F. B. (1924) 52 Cal. 67. 

S Qpcen*Empre$s v, 4 frga Thin Not v. The Queen- 

(T9O0) 2 Bom. L. R^.761/765,: o Empress, (1893) R* J* L - R* 7 - 
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vant under this section merely because the accused person has 
been sworn or affirmed. 1 


% CASES. 

Inducement-t-On me examination of an accused before the 
Magistrate on a charge of felony, the Magistrate's clerk told the 
accused not to say anything to prejudice himself, as what he said 
would be taken down, " used for him or against him at his trial." 
It was held that this was an inducement held out, and that the 
statement was, therefore, not receivable in evidence. 2 

On a trial for larceny, evidence was received of a confession^ 
made by the prisoner to the prosecutor in the presence of a Police* 
Inspector, immediately after the prosecutor had said to the 
prisoner, "The Inspector tells me you arc making house-breaking 
implements ; if that is so, you had better tell the truth, it may be 
better for you." It was held that the confession was not admis- 
sible ift evidence. 3 

A confession made by an accused on the faith of a promise 
made by the police officer making the inquiry that he would get 
off if he made a disclosure 4 or would get a pardon 5 was held to be 
inadmissible in evidence. Similarly, a confession made before a 
Magistrate who had told the accused that, if he made a full con- 
fession, he would take that fact into consideration in awarding 
punishment, was held inadmissible. 6 A confession made by an 
accused person with the explanation added that he was given to 
understand that he would be made an approver or there was a 
reasonable prospect of his receiving a pardon is not admissible in 
evidence. 7 But where, after malting such a confession, the accused 
makes a statement under s. 364 of the Code of Criminal Procedure, in 
which, after stating that he has now no hope of obtaining a pardon, 
he affirms the confession previously made, such statement may be 
used, as against the person making it. 8 

No inducement. — The prisoner was called up by his master 
and told : " You are in the presence of two police pfficers ; and 
I should advise you that to any question that msty be put to you 
you will answer truthfully, so that, if you have committed a fault, 
you may not add to it by stating what*is untrue.'* The “master 
afterwards added : " Take care ; we know more than you think." 


1 Raj Mai v. 2 he Empress, (1879) 
P. R. No. 3 of 1880 (Cr.). 

* Reg. v. Dr%w, (1837) 8 C. & P. 
uo. 

® Regina v. Fennell , (1881) 7 Q. B. 
]>. 147. • 

4 Mussammat Nurai v. The Em- 
press , (1882) P. R. No. 8 of 1882 (Cr.) . 

5 Muhammad Shaffi v. Queen-Em- 

press, (1899) P. R. No. 1 of 1899 

(Cr.) ; Nga Po Kyaw*v. Queen-Empress, 

(1886) $. J. L.’ B. 396; Emperor v. 


Cunna, (1920) 11 Bom. L. K. 1247, 
in which there was a difference of 
opinion amongst the judges as to the 
admissibility of evidence of the accused 
in virtue of s. 339 (2) of the Criminal 
Procedure Code. 

• Queen-Empress v. Nga Paw Lon, 
(1884) S. J. L. B. 289. 

# 7 Emperor v. Khetal, (1923) 45 All 
300. 9 • 

8 Emperor v. Tara, (1923) 45» AH. 
b63- 
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The prisoner thereupon made a statement. It was held that such 
a statement was admissible against him on his tnal for larceny. 1 

The accused, wh?le m the custody of a policeman on a charge 
of arson, said to her mistress: “ If you forgne me I will tell 
you the truth/' The mistress answeied: * Ann, did you doit? # 
The prisoner thereupon made a statement. It was held that the 
statement thus made was admissible against the accused. 2 

An accused was before a Magistrate, on a charge of felony 
and, dftei the examination of the witnesses against him, the 
Magistrate said to him, “Be sure you say nothing but the truth 
or it will be taken against you , and may be given m evidence 
against you at your trial " It was held that this did not exclude 
tlje accused's statement from being given in evidence. 8 

A and his wife weie sepaiately in custody on a charge ot 
receiving stolen propeity A person who was in the room with A, 
said: 44 I hope you will tell, because Mis Gcanill-affoid to lose tht 
money ", and the constable then said 11 If you will tell when 
the property is, you shall see youi wife " It was held that a 
statement made by A afterwaids was admissible in evidence 4 

A was in custody on a charge of mui der B, a fellow-pnsoner 
said to him 44 I wish you would tel) me how you murdered the 
boy — pray split" A leplied- "Will you be upon your oath 
not to mention what I tell you?" B went upon his oath that 
he would not tell A then made a statement. It was hejd that 
this was not such an inducement to confess as would render the 
statement inadmissible 5 

The pusoners, two childien, one aged eight and the other 
a little older, weie tried for attempting to obstruct a railway tram 
It was proved that the mothers of the pusoneis and a policeman 
being present, aftei they had been apprehended, the mother of 
one of the prisoners said • " You had better, as good boys, tell 
the truth", whereupon both the prisoners confessed. It was 
held that tSis confession was admissible m evidence against the 
prisoners. 6 \\ * 

A prisoipr charged with felony being in custody handcuffed 
in the house of the piosecutor, after a conversation with the pro- 
secutor and another person, m which he was told that they^ould 
do all they could for him, said : “ If the hand-cuffs are taken 
off I will tell you where I put the pioperty.* 1$ was held that 
this statement was receivable m evidence, and could not be object- 
ed to, either as a confession made under a promise or a statement 
obtained by duress. 7 


i The Qmsn v, Jarvis , (1867) L R. 
COR ^ 

* Reg V! Mansfield, (i88i),i4 Cox 


*59. 

* Regina v. Uohnts, (1843) iC ,4 
X.14S. 


4 Jtexv. Wittwm*t 1 oyd, 1*834)6 ©. 


A P 393. * 

S Rex v. Shaw, (1834) 6 C. & P. 
37** 

• The Queen v. Reeve, (1877) L. 
R. 1. C. C. R 3$*. 

7 Rex v, Gree'H, (1834) 6 c. A p. 
?53- 
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Where a police officer read over to the accused the T sMiefoientSr 
which he had taken from others and then told him, “ I know thd 
whole thing now,” and the accused thereupon made a statement 
in consequence ,of which he was arrested and his confession was. 
duly recorded, it was Yeld that the confession recorded under those 
circumstances was free and voluntary and was perfectly admissible 
m evidenced • 


Person in authority. — Auditor — W, a travelling auditor in 
the service of the G I. P. Railway Company, having discoveied 
defalcations in the account of the prisoner, who was a booking- 
clerk of the Company, went to him and told him that, " he had. 
better pay the money than go to jail,” and added that “ it would 
be better for him to tell the truth,” after which the pusoner was 
brought before the Traffic Manager in whose presence he signed 
a receipt for, and admitted having received, a sum of Rs. 826-8-0 # 
The pnsoner was subsequently put on his trial for cnminal breach* 
of trust as a servant in lespect of his and other sums. It was held 
that the words used by W, the travelling auditor, constituted an 
inducement to the pnsoner to confess, and that W was a person 
m authority, and that the receipt signed by the pnsoner was, theit- 
fore, not admissible in evidence on his trial 2 

Panchayat — The matter before a panchayat was whether M 
and K had murdered B, and thereby disqualified themselves from 
further intercourse with the rest of their brotherhood. M and 
K made certain statements before the panchayat, which it was-, 
afterwards sought to prove against them on then tnal for the 
murder of B as confessions corroborating the evidence of an 
approver. The witnesses called to prove these ” confessions " 
did not state specifically what was said by M and K before the 
panchayat. One witness, a member of the panchayat, said : “ M 
confessed and K acquiesced.” Another witness, also a member 
of the panchayat, said : ** M and K were taxed with taking^ B’s 
house, upon which beth admitted having murdered him.” The 
same witness also said : “ The admissions were not taken down.” 

Tt appeared that it was not till at the snfth meeting of the pan- 
chaya { and when M and K were threatened with excommunication 
from caste for life, that they made such statements. It was held 
that, if the statements attnbuted to M and K had been actually 
made, and assented to, and this fact had been duly proved, the 
provisions of this section could not be pleaded against their 
admissibility on the ground that such statements had been caused 
by such thteat, for the members of th e panchayat were not in 
authority over M and K within the meaning of that section, noi 
was there any threat made having reference to any charge against 
them. The statements, however, eouldr not be accepted as suff- 

» King-Emperor v, Ravgo, (1901) 9 B H C *358 •Emperor v. Dtnanatb j, 

3 Rem. L. R. 404 • (19*0) *3 Bom L. R 338 ; Hga Pye v • 

f Rtg. v. Navrojt Dadabhat, (1872), King-Emperor, (1904) * L B Ri 3 i f, < 
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cient in themselves to corroborate the evidence of the approver, 
or to support the conviction of M and K for the murder of B. The 
statements were in general terms and represented only the im- 
pression conveyed by what might have b^n said to the mind of 
the witnesses . 1 * 

Where an inducement to confess a crime proceeded from the 
member of a punch , the confession made in virtue of the induce- 
ment was held not bad, the member of the punch not being a person 
in authority . 2 * 

A pane hay at is not a police officer but he is a person in authority 
‘within the meaning of this section. A confession made by an 
accused before the panchayat who only told the accused to speak 
thp truth is admissible in evidence . 8 But it is for the Court to 
decide what weight should be attached to such an admission . 4 

A confession is inadmissible when, in answer to the enquiry 
of the accused whether he would be saved from the consequences 
if he confessed, the panchayat assured him that he would be let 
off if he disclosed everything, and when the confession was made 
as the result of such assurance . 5 

Magistrate, — A Deputy Magistrate, before taking down a 
statement from a person, brought before him by the Police, noted 
on the paper on which he was about to take down the statement . 
the following words which, after excluding the Police Officers from 
his presence, he had verbally addressed to the accused : " After* 
excluding from my presence the Police Officers who brought him, 
I warned the accused that what he would say would go as evi- 
dence against him ; so he had better tell the truth.'* It was held 
that the use of such language was calculated to hold out an in- 
ducement to the prisoner to confess, and that such a confession was 
therefore inadmissible in evidence against him . 6 

Two days after a dacoity Tiad been committed in a certain 
village, T went to the Village Magistrate of that village, who was 
enquiring into the dacoity and requested him to report that T had 
not been concerned in the dacoity. The Village Magistrate replied 
that there was already a hue and cry against T, but that, if T spoke 
the tftith, he would consult the Head Constable and arrange that 
T should be taken as a witness. T at first denied all knowledge 
of the dacoity, but ultimately made a confession. T was charged, 
with others, with having committed the dacoity*, and this con- 
fession was deposed to by the Village Magistrate. It was held 
that the Village Magistrate was a person in authority, and that, 
as the arrangement promised by him before the confession was 

1 Express of India v. Mohan Lai , 4 Punjab Singh v. Ram au tar Singh 

, (1S81) 4 All. 46. L (1919) 4 P^L. J. 676, 

\ 8 Emperor v. Fernand , (1902) 4 5 Emperor v. Ganesh Chandra 

Bom. L. R. 4 * Golder , (1922) jo pal. 127. 

S ^The Emperor v. Jasha Bewa , Queen-Empress v. 17 seer, (1884) 

&IW) ” C. W. 9 <H v * 10 Cal. 775, 
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made was obviously intended to be one that would save the 
accused from prosecution if he would confess, the confession was, 
irrelevant. 1 

Where it \yas foiftid that directly or indirectly pressure was 
brought to bear uporrthe accused through his relatives to make- 
a confession and that the police interviewed the accused in prison 
several times and the District Magistrate himself impressed upon, 
the accused the advisability of making a confession and the accused 
was kept in prison for a long time, a portion of which he had to. 
spend in a solitary cell, and the confession was recorded in the 
immediate presence of the District Magistrate who was personally 
interested in the case against the accused, and some answers were 
elicited from the accused by some incriminating questions put 
to him, and the accused retracted the confession as soon as he f;ot 
an opportunity to do so in Court, it was held that the confession 
was jiot voluntary and was not admissible in evidence against* 
the accused. 2 

Doctor. — The accused made a confession of his guilt to the. 
Medical Officer of his Regiment, who told the accused, when he 
was under his treatment in the hospital, that it would be better 
for him to tell the truth as to how he came about certain wounds. 
It was held that the Medical Officer was not a person in authority 
in respect of any proceedings which might be contemplated or 
taken against the accused who made the confession to him ; and 
that all that he represented to the accused was that , on medical 
grounds, it would be for the accused's benefit if he told the truth 
as to how he came by the wound. 3 

Commanding Officer. — The accused made a confession of their 
guilt to the Commissioned Officer of their regiment, who 
stated to the accused that he had already obtained information 
from another person and promised secrecy if they told the truth. 
It was held that the Officer was not shown to be a person in 
authority in relation to any proceedings that were to J)e taken 
against them; and that the alleged deception arid inducement 
were covered by the provisions of s. 29/ • 

laptaln. — The captain of a vessel skid to one *of his sailors 
suspected of having stolen a watch — “ That unfortunate watch 
has been found, and if you do not tell me who your partner was, I 
will commit ydu to prison as soon as we get to Newcastle — You are 
a damned villain, and the gallows is painted in your face." It 
was held Jtlfet a confession made by the sailor after this threat 
was not receivable in evidence on his trial for the felony. 5 

1 T handy ay a Mudaly v. Emperor , 8 Bom. L. R. 507. 

(1902) 26 Mad. 38. 4 Emperor v. Mofiatnadbuksh,{ 1906), 

* Jogjiban, Santosh hnd Surendra • 8 Bom. L. R. 507. 
v. The King-Emperor (1909) *3 C. W. Rex v. 3 ?) 4 C. & I\ 

S. 861, 862. • 570 . 

. 3 Emperor v. Mahamadbuksh, (1906) # 
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' Spiritual exhortation.— An accused charged with murder, being 
a lew days short of fourteen, was told by a man who was 
present when he was taken up, but not a constable, " Now kneel 
you down, I am going* to ask you a very ^rious Question, and I 
hope you will tell me the truth, in the preserve of the Almighty.” 
The accused in consequence made certain statements. It was 
held that the statements were admissible in evidence .* 

Confession to 25. No confession 1 made to a police- 
poiice-officemot officer 2 shall be proved as against® 
*o be proved. a person accused of any offence. 

COMMENT. 

Under this section, a confession made to a police-officer is 
inadmissible in evidence except so far as is provided by s. 27. 

The object of this section and s. 26 is to prevent the practice 
of torture by the police for the purpose of extracting confessions 
from accused persons. Under this section no confession made to 
a police officer is admissible against the accused. Any incrimi- 
nating statement made by an accused to a police-officer is inadmis- 
sible in evidence. 2 The broad ground for not admitting confessions 
made to a police-officer is to avoid the danger of admitting false 
confessions. 3 Under the next section a confession made to a 
private person by a person in custody of the police is inadmissible 
in evidence. 

Section 26 does not qualify the plain meaning of this 
section. 4 

Section 27 serves as a proviso, to this section. 

Section 162 of the Criminal Procedure Code enacts that no 
statement made by any person to a police-officer in the course of 
an investigation shall, if taken down in writing, be signed by the 
person making it, nor shall such writing be used as evidence. 

1. 4 Confession. 1 * — The Madras High Court has held that a 
statement of a confessional nature made by a witness to a police 
officer is a confession of an accused person within the purview of 
this section. The J section renders the statements of approvers 
to police officers inadmissible. An admission of guilt made to a 
police-officer by any person cannot be proved as against any person 
accused of any offence whether he be the person who made the 
admission or not. 8 ’ t 


1 Rex v. William Wild, (1835) 1 

Moody C. C. 432. 

S Imperatrixv. Pandhannath, (1881) 

0 Bom. 34iQueen-Empre$s v. Nana, 

(1889) 14 Bom. 260, v. a.; Queen - 

Empress v. Mathews, (1884) 10 Cal. 

tods; Queen-Empress v. Javeckaram, 

(1 * 94 ) *9 Bom. 363; Farid v, King- 
Emperor, (1906) fb$i, No. *6 of 1906 
<Gr.); Queen-Empress ‘ V, Nga That, 


(1897-1901) 1 U. B. R. 156. 

9 Queen-Empress v. Babu Lai, 
(1884) 6 All. 509, 532, F. B. 

4 Queen v. Hurrtbole CkunderGhase, 
(1876) 1 Cal. 207. 

5 Mutknhumaraswami Pitta* v. 
King- Emperor, (1912) 3jMs4- 397, r . ».; 
contra King-Emperor v. Nuahanta, 
t*9«) 35 Mad. 247. 
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This section* doeh not exclude all Statements by an accused* 
to the police but only confessions. There is a distinction between, 
mere admissions and confessions which are statements eithei 
directly admitting guilt* or suggesting the inference of guilt of the* 
crime charged. The gqheral rule in the section is further subject 
to that which admits statements leading to discovery whethei 
they amount to confessions or not. Exculpatory statements by 
an accused to the police as fo what, according to his case, actually 
happened on the occasion of the commission of the offence and 
put forward by way of defence, are admissible as admissions, not- 
withstanding that they are shown by other evidence to be un # 
truthful. A useful test as to the admissibility of statements made 
to the police is to ascertain the purpose to which they are put bj 
the prosecution. If the prosecution relies on the statements as 
true they may, and probably in many cases will be found to. 
amount to confessions. If they are relied on not because of theii 
truth but of their falsity and as a ciicumstance thereby tending to 
prove the guilt of the accused, they are admissible as admissions. 
Where the accused told the police that certain other persons had 
killed the deceased, described the occurrence, and stated that hi 
was seized by them but escaped and concealed himself in a padd\ 
field, that he went to the houses of several people for assistance 
against the murderers but was turned away as a mad man, and 
that he then went and slept at the house of another person, it 
was hejd that the statements were admissible in evidence. 1 

2. * Police Officer. f — This term should not be read in a strict 
technical sense but according to its more comprehensive and popu- 
lar meaning. 2 It applies to every police officer and is not to be 
restricted to officers in a regular police force. Thus a Chowkidar, 3 
a Police Patel, 4 and a village headman under the Burma Police 
Act 5 * are police officers ; but a jailor® ^ an excise officer 7 and an 
Assistant Commissioner not acting as a Magistrate but merely as 
an executive officer,® are not. 

A statement made by an accused to the police, which does 
not amount directly or indirectly to an admissi<m of any crimi- 
nating circumstances, is admissible in evidence: hence, where 
the abused was found carrying away a box at niglft, ancf when 

1 Emperor v. Ranged Mali , (1905) (19*7) P- R * No 42 of 1917 (Cr ). 

41 Gfel. 601. « 4 Empress v. Rama Bxrapa, (1878) 

3 Quern v. Hurribple Chunder 3 Bora. 12. 

GhoseAl 876)1 Cal. 207,215; Maung 5 LuBetnv. Queen-Empress, (i889> 
Wun v. Queen~pmpre$s, (1893) P. J- S. J.L.B. 479; PoStnv. King-Emperor, 
I*. B. 22. (1907) 3 L - B - R - 2 ®3* 

8 Queen-Empress v. Salemuddtn « Queen-Empress v. Bhima , (1892); 
Sheik, (1899) 26 Cal. 569 ; The Empress 17 Bom. 485. 
v. Indra Chunder Pal , (18 08) 2 C. W. 7 AhFoong v. Emperor , (1918) 4* 

N. 637. In the Punjab a village Cdl. 411. 

chaukidar is held to be not a 'police 8 Baidullflh *v. Queen-Empress y 
officer’: Khuda BahKsh v. The Crown , (1893) P. R No 10 of 1895 (Cr.)§ 
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asked by a policeman on duty about the ownership of the box, 
he stated that the box belonged to him, this statement was held 
admissible against hipi, in a trial of theft, regarding the box. 1 

An admission made to a police-officer before ^arrest is admis 
sible in evidence. 2 \ 

3. * As against/ — This section does not preclude one accused 
person from proving a confession made to a police-officer by another 
accused person tried jointly with him. Such a confession is not 
to be received or treated as evidence against the person making 
it, but simply as evidence on behalf of the other. 3 Statements 
made by accused persons as to the ownership of property which 
was the subject-matter of the proceedings against them were ad 
missible as evidence with regard to the ownership of the property 
in an inquiry held under s. 523 of Act XI of 1882. The Court 
o observed that a confession might be inadmissible under this sec- 
tion, yet for other purposes it would be admissible as an admis- 
sion under s. 18 against the person who made it in his character 
of one setting up an interest in property, the object of litigation 
or judical enquiry and disposal. 4 

CASES. 

P, accused of the murder of a girl, gave to a police officer 
a knife, saying it was the weapon with which he had committed 
the murder. He also said that he had thrown down the girl's 
anklets at the scene of the murder and would point them out. 
On the following day he accompanied the police officer to the place 
where the girl's body had been found, and pointed out the anklets. 
It was held that such statements, being confessions made to a 
police officer, whereby no fact was discovered, could not be 
proved against P. 5 

The prisoner, on his arrest, made a statement in the nature of 
a confession, which was reduced into writing by one of the Inspect- 
ors in whose custody the prisoner was, and subsequently signed 
and acknowledged by the prisoner in the presence of the Deputy 
Commissioner of Police at the Police Office, the Deputy Commis- 
sioner receiving and attesting the statement in his capacity as 
Magistrate and Justice of the Peace. At the trial of the prisoner 
this statement was tendered in evidence against him, and admitted 
by the Judge, who overruled an objection on behalf of the prisoner 
that, under this section it was inadmissible. On a case certified by 
the Advocate-General under cl. 26 of the Letters Patent, it was 
held that the confession was not admissible in evidence. 6 


1 Emperor v, Mahomed , (1903) 

5 Bom. L. R. 312. 

t Empress v. Ddbee Pershad, (1881) 

6 Cal. 330. - * 

t Tmperatrue v. * PUamber Jina , 

(187^ 2 Bom. 61. * 

* Queen-Empress v. Tribhovat^ 


(1884) 9 Bom. 131., 0 

8 Empress of India v. Panrham , 
(1882) 4 AH. 198 ; Hira Gobar , (1919) 
2x Bom. L.VR. 724. 

8 Queen v. Humboh Chnndtr Ghost, 
(1876) x Cal. 207.* 



secs. 25 - 26 .] 


CONFESSIONS. 


77 


An accused was charged with the offence of belonging to a gang 
of persons associated for the purpose of habitually committing da- 
cdty. During the police enquiry he had made a statement to an In- 
spector of Police, that a bundle of ammunition produced by him was 
given to him by two other accused who were charged with him as 
being members of the gang. It was held that though that statement 
was self-exculpatory it was inadmissible in evidence under this 
section as it amounted to an admission of an incriminating 
circumstance. 1 

Where an accused person makes a confession of his guilt 
before a police officer and subsequently repeats before a Magistrate* 
the facts and contents of his earlier confession without vouching 
for its truth, the statement before the Magistrate is inadmissible in 
evidence. 2 * 


26 . No confession made by any person whilst he , 
Confession by is in the custody 1 of a police-officer, 2 
accused whiiein unless it be made in the immediate 
not*t^be proved presence of a Magistrate, 3 shall be 
against him. proved as against such person. 

Explanation— In. this section “ Magistrate ” does 
not include the head of a village discharging 
magisterial functions in the Presidency of Fort St. 
George or in Burma or elsewhere, unless such headman 
is a Magistrate exercising the powers of a Magistrate 
under the Code of Criminal ’Procedure, 1882. 


COMMENT. 


Section 25 excludes confession to a police officer under any 
circumstances. Under this section no confession made by a pri- 
soner in custody to any person other than a policy officer, shall 
be admissible, unless made in the immediate presence, of a* Magis- 
trate. This section excludes confessions to anyone else, while 
the person making it is in a position to be* influenced by a police 
officer* The presence of the Magistrate secures the Tree ana vol- 
untary nature of the confession and the confessing person has an 
opportunity of making a statement uncontrolled by any fear of the 
police. 3 Thus, this section is a further extension of the principle* 
laid down in s. 25. Section 25 applies to all confessions to police 
officers, this. Action, to confessions to persons other than police 
officers but made while in police custody. A confession to a police 
officer will Be inadmissible in evidence under s. 25 even if it is made 
in the presence of a Magistrate. 


. I Emp. v. Haji Sher Matnomed , 
(1921) 46 Bom. 961 Bom. L. R.214. 
* Anandrao Gangaram Phanse , 


(1925) 27 Bom. I*. R. 1034; 80 Bom. 

Cr. C. 78. • • _ 

* Hiran Miya, (1877) 1. C»L. K. sii 
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A statement made to a police officer by an accused person, 
while in the custody of the police, although intended to be made 
in self-exculpation and not as a confession, may be nevertheless 
an admission of a criminating circumstance/ and, if so, under ss. 25 
and 26, it cannot be proved against the accused.’ If it is an ad- 
mission of a criminating circumstance it cannot be used in evidence 
either under s. 25 or 26. 2 ^ 

1 9 * Custody. '—The mere temporary absence of a policeman 
from th,e room in which the confession was recorded does not termin- 
ate his custody of the accused, if he has taken effective steps to 
r prevent his escape whether by locking the door of the room or by 
waiting outside. 3 

As soon as an accused or suspected person comes into the hands? 
of a police-officer, he is, in the absence of clear and unmistakeable 
evidence to the contrary, no longer at liberty and is therefore in 
» custody within the meaning of this section and s. 27:* 

2. 1 Police officer.' — The term includes the police officers of 
Native States. 5 

3* 1 Immediate presence of a Magistrate.'— The word 1 Magis- 
trate ' includes the Magistrates of Native States. 6 

If the confession is made by a person to another person while 
in the custody of the police, then the presence of a Magistrate is 
essential. But a confession made to a Magistrate while in the 
custody of the police, is admissible. A confession made while in 
the custody of the police to an officer who is not a Magistrate is not 
admissible in evidence. 7 

CASES. 


Custody. — A person under arrest on a charge of murder was 
taken in a tonga, from the place where the alleged offence was 
committed, to Godlira. A friend drove with her in the tonga and 
a mounted policeman rode in front. In the course of the journey, 
the poljceman left the tonga and went to a neighbouring village to 
procure a fresh horse, the tonga meanwhile proceeding slowly along 
the road for some miles without any escort. In the absence of the 
policeman, the accused made a communication to her friend with 
reference to the alleged offence. At the trial it was proposed* to ask 
what the prisoner had said, on the ground thpt she was not then 


1 Imperatnx v. Pandharmath, 
(x88i) 6 Bom. 34. 

2 Queen-Empress v. Javecharam , 
(*894) 19 Bom. 363; Queen-Empress 

Jai Singh, (1900) P. R. No. 12 of 


No. 16 of 2906 (Cr.)» 

8 Queen-Empress v. * Lah$hmya , 
(1896) Unrep. Cr t C, 855, * 


4 Maung Lay v. King-Emperor 
(1923) x Rang. 609. 

5 Queen-Empress V, v. Nagla Kala, 
(189^ 22 Bom. 233, 237. 

6 ibid : Queen-Empress v. Sundar 

S*ngh, (1890) 12 All. 595; Covinda 
v. King-Emperor , (1920) 17 N. L, R. 
113. * 

7 Emperor v. MHabti Rama Sail , 
{1924) 20 Bom. L. R. 706. 
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in custody, and that this section did not apply. It was held that 
notwithstanding the temporary absence of the policeman, the 
accused was still in custody, and* the question must be disallowed. 1 

While the accused Was in the lock-up of the Magistrate under 
trial, he was senf up bj> the Magistrate to a hospital for treatment. 
He was taken from the lock-up to the dispensary by two policemen, 
who waited outside on th^ verandah of the hospital. During his 
•examination inside the dispensary by the doctor the accused made 
a confession of his guilt to another patient who happened to be 
there within the hearing of the doctor. It was held that the con- 
fession was excluded by this section, because the accused who was, 
in police custody up to his arrival at the hospital, remained in that 
•custody even though the policemen were standing outside on the 
verandah. 2 • 

The custody of keeper of a jail in a Native State, who is not 
a police officer, does not become that of a police officer, merely * 
because his subordinates, the warders of the jail, are members of 
the police force of that State. In the absence of any suggestion 
of a close custody inside the jail, such as may possibly occur when 
an accused person is watched and guarded by a police officer 
investigating an offence, this section does not exclude such a 
jailor from giving evidence of what the accused told him while 
in jail. 3 

2 ]. Provided that, when any fact is deposed to as 

How much of discovered in consequence of informa- 
mformation re- tion 1 received^ from a person accused of 
accu^d may ° be any offence, in the custody of a police- 
proved. officer , 2 so much of such information, 

whether it amounts to a confession or not, as relates 
distinctly to the fact thereby discovered, may be 
proved. 

COMMENT. f . 

This section comes into operation only if and when certain 
facts are deposed to as discovered in consequence of information 
received from an accused person in police custody. In such a 
case so much of the information as relates distinctly to the fact 
or facts thereby^ discovered is admissible. 4 

This section serves as a proviso to ss. 25 and 2'6. It selves as 
a proviso to 8*25 when the accused- is in the custody of the police. 
It is founded on the principle that if the confession is supported by 

• 

» Empress v. Lester, (1895) 20 Bom. 20 Bom. 795 »* Nadir v. Crown , (1914) 
165. # R. No. 8 of 1914 (Cr.). 

2 Emperor v. Mallangowda Par * 4 Legal Remembrancer v. Laltt Mo* 

VMtigowda, (1917) 19 B pxr.t*. R. 683. han Singh {1921} 49 Cal. 167. 

9 Queen-Empress # v. Tatyfi, (189 
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the discovery of a fact it may be presumed to be true and not to 
have been extracted. 1 If the statement of an accused person in 
the custody of police is a necessary preliminary of the fact thereby 
discovered, it is admissible under this section ; it is immaterial 
whether the statement is sufficient to enfible the police to make 
the discovery by themselves, or is only of such a nature as to icquire 
further assistance of the accused to, enable them to discover 
the fact. 2 

This section is not a proviso to s. 24 ; but the evidence of the 
fact that the accused pointed out certain property is admissible. 
"No part of a confession caused in the manner described in s. 24 
can be relevant except in the circumstances provided for by s. 28. 
Statements that are irrelevant under one section may be relevant 
under other sections. The word ' irrelevant ' is advisedly retained 
in s. 24 and is contrasted with " shall not be proved " in the two 
subsequent sections. 3 The discovery of a fact in consequence of 
information given by an accused person to the police does not 
render a subsequent confession to a police officer admissible in 
evidence. 4 The Calcutta High Court has, however, held that this 
section quali^es s. 24. 5 

1. 4 Deposed to as discovered in consequence of information/ — 

This section was not intended to let in a confession generally, but 
only such particular part of it as set the person, to whom it was 
made, in motion, and led to his ascertaining the fact or facts of 
which he gives evidence. 6 Facts said to have been discovered 
in consequence of information received from a person accused of an 
offence must be of a kind which such information really helps to 
bring to light and which it would be difficult to find out otherwise 
before they can be treated as of any substantial probative value. 7 
It is essential that the fact discovered must be deposed to by the 
person to whom the statement was made. 

The test of an admissibility under this section of information 
received frofh ap accused person in the custody of a police-officer, 
whether amounting to a confession or not, is: — ''Was the fact 
discovered by the reason of the information, and how much of the 

u 

1 Queen-Empress v. BabuLal, (1884) 6 A du Shtkdav v. Queen-Empress , 

6 All. 509, F. B. ; Queen-Empress v. Nana (1 885) 1 1 Cal. 635 ; Amiruddin v. Em - 
(1889) 14 Bom. 260, f. b. peror, aupra; Ram liyal v. The Empress, 

% The Legal Remembrancer v . Chema (1885) P. R. No. 150! 1885 (Cr.); Kha 
Nashya , (1897) 25 Cal. 413. Hlaw v. King-Emperor , (1907) 4 L. B. 

3 King-Emperor v. Nga Po Mtn, R. 116; GaungGyiv* King-Emperor , 

(1903) 2 L. B. R. 168 ; Nga San Ya (1908) 4 L. B. R. 244 ; Nga San Bwin 
v. King-Emperor , (1907*1909) 1 U. B. v. Queen-Empress , (1892-96) 1 U. B. R- 
R. (Evi.) 3. 83. 

4 Kha Hlaw v. King-Emperor, 7 Nga Shwe Tat n Queen-Empress , 

(1907) 4 L. B. R. 116. ^ (1897-1901) 1 U. B. R. 152. 

St Amiruddin v. Emperor , (1017) 

45 Cal. 557. 
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information was the immediate cause of the fact discovered, and 
as such a relevant fact ? "* 


It is not all statements connected with the production or finding 
property which are admissible ; those only which lead imme- 
diately to the discovery of property, and so far as they do lead to 
such discovery are properly admissible. Whatever be the nature 
of the fact discovered, thaf fact must, in all cases, be itself relevant 
to the case, and the connection between it and the statement made 
must have been such that that statement constituted the informa- 
tion through which the discovery was made, in order to render the 
statement admissible. Other statements connected with the one 
thus made evidence, and so mediately, but not necessarily or di- 
rectly, connected with the fact discovered, are not to be admitted, 
as this would rather be an evasion than a fulfilment of the law, 
which is designed to guard prisoners accused of offences against* 
unfair practices on the part of the police. For instance, a man 
says, " you will find a stick at such and such a place. I killed Rama 
with it." A policeman, in such a case, may be allowed to say he 
went to the place indicated, and found the stick ; but any statement 
as to the confession of murder would be inadmissible. If, instead 
of " you will find," the prisoner has said, " I placed a sword or knife 
in such a spot," where it was found, that, too, though it involves 
an admission of a particular act on the prisoner's part, is admis- 
sible, because it is the information which has directly led to the 
discovery, and is thus distinctly and independently of any other 
statement connected with it. But if, besides this, the prisoner 
has said what induced him to pdt the knife or sword where it has 
been found, that part of his statement, as it has not furthered, much 
less caused, the discovery, is not admissible . 2 When the statement 
to the police was, " I will point out the spot where I committed 
the murder," the part of it relating to the alleged confession by 
accused that he committed the murder was not receivable in 
evidence . 8 

• 

Statements by an accused to police queers 'pointing out the 
places where the offence was committed by othersLor where he 
concealed himself thereafter, and the houses to wnich he went 
for assistance, whether regarded as information leading to dis- 
covery, or as statements made by him as part of his defence, are 
admissible in evidence as admissions . 4 This section comes into 
operation only if and when certain facts are deposed to as discovered 
in consequent of information received from an accused person in 


* Queen-Empress v. Comtner Sahib , 
(1888) 12 Mad. 153. See Khana v. 
Queen-Empress , (1893) P- & No. 34 of 
1894 (Cr.) ; Maung Tha Ya v. Queen- 
Empress, (1897} P. J,.L.*B. 363. 

2 Reg. v.Jom Hasji, (1874) xi B. H. 


C. 24A 244, 245. 

3 Tara Singh v. Crown , . (1915) P. 
R: No. 11 of 1915 (Cr.). 

4 Emperor v. Kangal Mali, (1905) 

41 Cal. 601. 9 
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police custody. A police-officer can depose tliat the accused went 1 
to him and stated that his wife was lying on the bed wounded, that 
the sword was also on {he bed and the padlock on the window sill, 
but the statement that he had severely hadked his wife was not 
admissible. 1 

Where the police succeed in discovering property in conse- 
quence of information received from an accused, it is not competent 
to the police to replace the property iq the place whence it is disco- 
vered, and to ask the other accused to produce the property, because 
there is no further ‘ discovery * under this section, as against the 
bther accused. 2 

The section refers to information whether received by a police 
officer or by other persons, there being nothing in the language 
of the section to justify any distinction in respect of the person 
to whom the information is to be given. 3 

A statement is equally admissible whether the statement 
is made in such detail as to enable the police to discover the prdperty 
themselves, or whether it be of such a nature as to require the assist- 
ance of the accused in discovering the exact spot where the property 
is concealed. 4 

2. 4 In the custody of a police-officer.’— The section does 
not apply to information given to the police by an accused person 
who was not in custody at the time it was given. 5 The submission 
of a person to the custody of a police-officer within the terms of s. 46(1) 
of the Criminal Procedure Code is * custody ’ within the meaning 
of this section. 6 

CASES. 

The accused was charged, under s. 41 1 of the Penal Code, 
with dishonestly receiving stolen property. In the course of the 
police investigation the accused was asked by the police where 
the property was. He replied that he had kept it, and would show 
it. He said he had buried the property in the fields. He then 
took the police to the spot where the property was concealed, and 
with his own hands disinterred the earthen pot in which the pro- 
perty was kept. He made a second statement when pointing out 
the spot to the effect that he had buried the property there. It 
was contended that those statements were inadmissible, having been 
made when the accused was in custody of the police. It was held 
(1) that the above statements were clearly in the .nature of a con- 
fession, as they suggested the inference that the prisoner committed 
the crime, and even if not intended by the accused as a confession 


1 Legal Remembrancer v. Lalit 

Mohan SiHgh Roy, (1921) 49 Cal. 167. 

S Quean-Empress v, Bashya, (1900) 

S Bom. L. R. 1089. 


S Queen-Empress V. Eabu Lai, 
Bftt) 6 All. 509, 511, ». B. 

4 Queen-Emptgfs v. Nana, (i8§q) 


14 Bom. 260, V, B. See > Gangu v. the 
Empress, (1885) P. R. 30 of 1885 (Or.). 

S Kha Hlaw v. * King-Emperor, 
(1907) 4 L> B. R. 116: King-Emperor 
v. Nga Aung Ba, (1916) a U. B. R, 114. 
4 Legal Remembrancer v. Laht 

Mohan Singh Boy, (19H) 49 Cal. 167. 
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of guilt, they were an admission of a criminating circumstance and 
would form a very important part of the evidence against the ac- 
cused, as showing that he had not come by the property honestly 
and, therefore, properly within the rule of exclusion in regard to 
confessions made by a person in the custody of the police ; (2) that 
neither of the above statements was admissible in evidence under 
explanation 1 of s. 8 as evidence of the conduct of the accused. 
Section 8, so far as it admits a statement as included in the word 
" conduct,” must be read in connection with ss. 25 and 26, and 
cannot admit a statement a$ evidence which would be shut out 
by those sections ; (3) that the accused’s statement, that he ha<f 
buried the property in the fields, was admissible in evidence under 
s. 27, as it set the police in motion and led to the discovery of the 
property. 1 

B and R, accused of offences under s. 414 of the Penal Code, 
gave information to the police which led to the discovey of stolen 
property. This information was to the effect that the accused had 
stolen a cow and a calf and sold them to a particular person at a 
particular place. It was held that the information was admissible 
in evidence. 2 

The accused were charged with theft of some jwari. During 
the police investigation they admitted before the police that they 
had taken the grain and concealed it in a jar, which they forthwith 
produced. The identity of the jwari recovered with that stolen 
was ncd proved to the satisfaction of the trying Magistrate except 
by those admissions, and upon those admissions they were convicted 
of theft. It was held that, as the prisoners themselves produced 
the jwari, it was by their own act, and not from any information 
given by them, that the discovery took place and this section, 
therefore, did not apply ; and though the fact of the production of 
the property might be proved, the accompanying confession made 
to the police was inadmissible in evidence. 8 

M was charged with the murder of a girl. In the hope of pardon 
being given to her, she took the police to a certain pjace*and pointed 
out and produced certain ornaments which the deceased was wear- 
ing at the time of her death . It was held that evidencewas admissi- 
ble to show that the accused did go to a certain place and there 
produdb certain ornaments. Such evidence was admissible under 
s. 8 irrespective of whether the conduct of the accused was or was 
not the result of inducement offered by the police. 4 

Information given by one out of two accused.— Where in a criminal 
case it was alleged that two of the prisoners gave certain 
information to the police which led immediately to the arrest of 
one of the accused, it was held that it was only the information 


1 QueSn-Empress v. Nana, (1889) 

14 Bom. 260, f. b ; Const v. Queen- 
Empress, (1894) P. R. No. 38 of 1894 
(Cr!). • 

2 Q*ten v. HumboU Chmder 


Ghost, (1876) 1 Cal, 307, 315. 

3 Queen-Emprtss v, Katnalta, 

(1886) 10 Bdm. 595. * * 

4 Emperor v. Mtsri, (1909) 31 All 
59*. b. 
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first given which could be admitted under this section and that it 
was necessary where two prisoners were said to have given informa- 
tion that what each prisoner said should be precisely and separately 
stated. 1 A and B were tried together by a Magistrate. Both the 
accused admitted the offence to persons who assisted the police in 
the investigation. A accompanied the police and others to his 
house where certain of the stolen propetty was discovered. B was 

• not taken to the house until after the discovery. It was held that 
as the admission of the accused B when in police custody could not 

, be proved against him under s. 26 and the admission of A was in- 
admissible against B, under this section, the sentence against B was 
unsustainable. 1 * 

28. If such a confession as is referred to in 
msSe n after 8i r" sec ti° n 2 4 1S made after the impression 
■novaiof impres- caused by any such inducement, threat 
inducement! or P r °mise has, in the opinion of the 
threat or pro- Court, been fully removed, it is relevant. 

niise. relevant. 

COMMENT. 

The proper place of this section would have been after s. 24 
as it forms an exception to the provisions of that section. A con- 
fession is admissible after the impression caused by any induce- 
ment, threat, or promise, has been fully removed because it becomes 
free and voluntary. The impression caused by inducemeftt, pro- 
mise, or threat, should have been fully removed before the confes- 
sion is admissible by lapse of time or by caution given by a person 
holding an authority superior to that of the person holding out the 
inducement, or by any intervening act. In determining whether 
an inducement has ceased to operate, the nature of such inducement, 
the time and circumstances under which it was made, the situation of 
the person making it, will be taken into consideration by the Court. 

No par,t of a confession caused in the manner described in 
s. 24 can be relevant except in the circumstances provided for by 
this section.* 

c CASE. 

An accused made a confession to a panchayat, before«arrest, 
on January 1, 1922, and he was thereupon ke^t in custody by the 
villagers till the arrival, next day, of the police, # who formally ar- 
rested him, and sent him before a Magistrate, and the latter recorded 
his confession on the 4th instant. It was held th^t the improper 
influence employed by the panchayat continued to the time of the 
recording of the confession by the Magistrate, and that such con- 
fession was inadmissible. 4 

I Ram Singh v. The Crown, (1915) * King-Emperor v. Nga Po A! in, 

P. R. No. 7 of 1916 (Cr.f. (1903) 2 L. B. R. 168. • 

* • Queen-Empress v. Jai Singh , 4 Emperor Ganesh Chandra 

<1960) P. R. No. 12 of . 1990 (Cr.). r Gaidar, {1922) 50 Cal. 1*7. 
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29. If such a confession is otherwise relevant, 
confession it does not become* irrelevant merely 
because it was made under a promise 
come irrelevant of secrecy, or in consequence of a decep- 
tion practised on the accused person 
etc. for the purpose of obtaining it, or when 

he was drunk, or because it was made in answer to 
questions which he need not have answered, whatever* 
may have been the form of those questions, or because 
he was not warned that he was not bound to make 
such confession, and that evidence of it might be 
given against him. 

. COMMENT. 

A confession which is relevant does not become irrelevant 
because it was made — 

(1) under a promise of secrecy ; 

(2) in consequence of a deception practised on the accused ; 

(3) when the accused was drunk ; 

(4) in answer to questions which the accused need not have 
answered; and 

(5) ^in consequence of the accused not receiving a warning 
that he was not bound to make it and that it might be used 
against him. 

A confession, which might fee inadmissible for the purpose 
of proving against an accused person to establish an offence, would, 
yet, for other purposes, be admissible, as an admission under s. 18 
against the person who made it. 

Statements made by a person in his sleep are not receivable 
in evidence. But a statement made by an accused when he is 
drunk is receivable in evidence. If a police officer §ivefr an accused 
liquor in the hope of his saying something, and he makes any state- 
ment, that statement is not rendered inadmissible in evidenced 

It is no part of the duty of a Magistrate to tell an accused person 
that anything he may say will go as evidence against him. 2 

Section 164 of the Criminal Procedure Code provides the form- 
alities to be undei^one by Magistrates in recording confessions. 

The mere fact that a statement is elicited by a question does 
not make it irrelevant as a confession though such fact may be 
material on the question of voluntariness. 8 

• ' CASES. 

The accused made their confession of guilt to the Commissioned 
Officer of their regiment, who stated to the accused that he had 

* i Rex v. Spihbury , (1835) 7 C. & P. 10 Cal. 775. 

187 . 3 •Barindra Kumar Ghost v. Emperor, 

2 Queen-Empress ^ Uzeer, (1884) (1909) 37 Cal! 467. • 
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alr eady obtained information from another person and promised 
secrecy if they told the truth. It was held that the Commissioned 
Officer was not shown to be a person in authority in relation to any 
proceedings that were to be taken against him ; and that the alleged 
deception and inducement were covered by the provisions of this 
- section . 1 

The evidence of a policeman who oterheard a prisoner’s state- 
ment made in another room, and in ignorance of the policeman’s 
vicinity and uninfluenced by it, is not inadmissible . 2 
» * Statements made under a promise of secrecy .—A was in custody 
on a charge of murder. B, a fellow-prisoner, said to him, " I wish 
you would tell me how you murdered the boy — pray split.” A 
replied. ** Will you be upon your oath not to mention what I tell 
you ? ” B went upon his oath that he would not tell. A then 
* made a statement. It was held that this was not such an induce- 
ment to confess as would render the statement inadmissible . 2 A 
witness stated that an accused, charged with felony, asked him if 
he had better confess, and the witness leplied that he had better 
not confess, but that the prisoner might say what he had to say to 
him, for it should go no further. The prisoner made a statement. 
It was held that it was receivable in evidence on the trial . 4 

Statement made under deception.— The accused asked the 
turnkey of the gaol in which he was locked to put a letter into the 
post for him, and after his promising to do so, the accused gave 
him a letter addressed to his father, and the turnkey, instead of 
putting it into the post, transmitted it to the prosecutor. It was 
held that the letter was admissible in evidence against the accused 
notwithstanding the manner in which it was obtained . 9 


30. When more persons than one are being tried 
consideration jointly 1 for the same offence, 2 and a con- 
fession 'Meeting ^ ess ^ on made by one of such persons 
person makingi t effecting himself and some’ other of such 

is proved l * the Court mav 
same offence take into consideration such confession* 
as against such other person as well as against the 
person who makes such confession. 

Explanation “ Offence," as used ih this section, 
includes the abetment of, or attempt to .commit, the 
offence. 


& 

iBmpcror v. Makamadbuksh 
Jgm&Hbuksk' (1906) 8 Bom.L. K. 507. 
i Qmm v. Sa#mm 4 (1667) 7 W. R* 

* Mm v, Shaw, (*834) 6 C. & P. 


37*- 

4 Rex # v. David Thomas, (1836) r 
C. * P. 345,. 1 

3 Rex v. Deitfington, (1826) 2 C. & 
p.418, . 
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Illustrations. 

(а) A and B are jointly tned for the murder of C. It is proved that 
A said — •" B and I murdered C.” The Court may consider the effect of this 
confession as against B. 

(б) A is on his trial for the murder of C, There is evidence to show that 
C was murdered by A and B, aift that B said — " A and I murdered C.” 

This statement may not be taken into consideration by the Court against 
A, as B is not being jointly tried. 

COMMENT. 

The object of this section is that where a prisoner makes a clean 
breast of it and unreservedly confesses his own guilt, and at the 
same time implicates another person who is jointly tned with him 
for the same offence, his confession may be taken into consideration 
against guch other person as well as against himself, because the 
admission of his own guilt operates as a sort of sanction, which, to 
some extent, takes the place of an oath, and so affords some guarantee* 
that the whole statement is a true one. 1 . When a person admits 
his guilt and exposes himself to the pains and penalties provided 
therefor, there is a guarantee for his truth. 2 But this is a very 
weak guarantee. For a confession may be true so far as its maker 
is concerned, but may be false and concocted through malice so far 
as it affects others. 

This section is an exception to the rule that the confession of 
one person is entirely inadmissible against any other. Where more 
persons than one are jointly tried fot the same offence, the confes- 
sion made by one of them, if admissible in evidence at all, should 
be taken into consideration against all the accused, and not against 
the person alone who made it. 8 The policy of the law in allowing 
a confession by one prisoner to be considered against another who is 
being jointly tried for the same offence, seems to rest on the recogni- 
tion of the palpable fact that such a confession cannot fail*to make 
an impression on the Judge’s mind, which it was # therefore better to 
control within limits than to ignore altogether. 4 A cpnfessipn 
inadmissible under ss. 24-27 will be inadmissible also under this 
■section. » 

Under this section 3 confession by one person ipay be taken 
into consideration against another — 

(x) if both of them are tried jointly ; 

(2) if they are^tried for the same offence ; and 

(31 if the confession is legally proved. 

This section is contrary to the English law on the point. 

• 

* Queen-Empress v. Jagrup , ( 1885 ) Bom. 12. . * , 

7 AH. 646. . 4 Banna v. The Empress , (1880) • 

2 Empties v. Daji Name, (1882) P. R. No. 29 of 1880 (Cr.); Empress v. 

*6 Bom. 2$&, 291. Daji N<trsu> (i88f) 6 Bom. 288, 

8 Empress v* Rama Bitapa, (1878) 3 
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English law.— A prisoner is not liable to be affected by the 
confessions of his accomplices ; and so strictly has this rule been 
enforced, that where a person was indicted for receiving stolen 
goods, a confession by the principal that he was guilty of the theft, 
Wa J heldto !* e n ? evidence of that fact as against the receiver ; 
and the decision, it seems, would be the same if both parties were 
indicted together, and the principal were to plead guilty. 1 

J* jointly.' — There should be a joint trial of the ac- 

• cused. The joint trial should be legal. If from any cause the 
accused who made the confession cannot be legally tried with the 
apeused against whom the confession is to be used, the Court should 
not attach any value to the confession. 

Where the accused pleads guilty at the trial and is convicted 
and sentenced, he cannot be said to be jointly tried with his co- 
accused who pleads not guilty. 2 Similarly if one of the accused 
pleads guilty but he is not convicted or sentenced till the conclusion 
o the trial of his co-accused he cannot be treated as being jointly 
tried with his co-accused.® 

Sometimes evidence is taken in sessions cases even after the 
he accused pleads * guilty 1 and the case is decided upon the whole 
of the evidence including the accused's plea. The Madras High 
court is of opinion that when such a procedure is adopted the trial 
does not terminate with the plea of guilty, and therefore a confession 
y the person so pleading may be taken into consideration as against 
any other person who is being jointly tried with him for the same 
offence. 4 A distinction has been drawn by the Madras High Court 
e ween a trial before a Session Court, ana one before a Magistrate, 
n Sessions Court the accused's plea of guilty is recorded under 
s. 271 at the outset of the trial. A prisoner who then pleads guilty 
and is convicted on the plea cannot be held to be tried jointly with 
\in^ er co J acc P se d against whom the case proceeds under s. 272. 
When, therefore, all the accused were jointly tried before a Magis- 
rate, ana some of them confessed the crime and implicated their 
co-accused m a statement under s. 347, Criminal Procedure Code, 
and after the evidence for the prosecution was closed pleaded guilty 
under s. 255 (1), it was held that their statement was admissible in 
evidence against the other co-accused. 5 

Where the accused person has pleaded' guilty and the Court is 
prepared to convict on that plea, it is contrary to the spirit of the 
law to postpone the conviction so that the person who has pleaded 
guilty may technically be said to be tried jointly fc* the sime offence 
with other co-accused and any statement in the nature of a confes- 

H. C. 146 ; v Vmjotasatni v. The 
Jjiiejn, (1883) 7 Mad* 102; Queen - 
Express v. Pirbhu, (1895) 17 All 524. 

to v ' Pahuji ’ (I894) 


151, dissenting from 


m ueen-Empre$$ v, Laksktnayya Panda - 
raw (1899) 22 Mad. 491, 

• ■ * (19*3)38 Mad. 

302; Fahhruddin v. The Oram 

6Lahifp. 


own, (1924} 
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sion that he may use against them. 1 Where a co-accused pleads 
guilty, and the Court has accepted the plea and directed his removal 
from the dock, and the trial proceeds against the remaining prisoner 
alone, a confession by the former is not admissible against the 

latter.* 

2. ‘For the Same Offence. 9 - -This expression means an offence . 
coming under the same legal definition, i.e., under the same section 
of the law. 

When two persons are accused of an offence of the same defini- • 
tion arising out of a single transaction, the confession of the one 
may be used against the other, though it inculpates himself through 
acts separable from those ascribed to his accomplice, and capable, 
therefore, of constituting a separate offence from that of the accom- 
plice. 3 A and B were tried together under s. 239 of the Indian • 
Penal Code on a charge of delivering to another counterfeit coins, 
knowirtg the same to be counterfeit at the time they became pos- 
sessed of them. A confessed that he had got the coins from B and 
had passed them to several persons at his request. It was held that 
the confession of A was relevant against B. 4 

Where the Magistrate used against the accused, who was 
charged with assisting in concealing or disposing of stolen property, 
confessions made by two other persons who were tried for the theft 
of the property, it was held that under this section those confessions 
were not admissible against the accused who was not charged with 
the same offence. 5 House-breaking and theft, and receiving the 
property stolen at that theft, are distinct offences under this section 
and the confession of one co-accused cannot be taken into considera- 
tion as against the other. 6 

3. ‘Confession made by one of such persons affecting himself and 
some other of such persons. 9 — The confession must implicate the 
confessing person substantially to the same extent at it implicates 
the person against whom it is to be used, in the commission of the 
offence for which the prisoners are being jointly tried. 7 Statement 
made by a prisoner which implicate his fellows, and exculpate him- 
self are not regarded as evidence. 8 Thus the test iS that’ the 
confessing prisoner must tar himself and the person or persons he 
implicates with one and the same brush. 9 The confession must 
affect both the person* confessing and the other accused. ' Con- 
fession ' does not ihclude a mere inculpatory admission which falls 

• Emperor v. Khgpraj (1908) 30 All. 7 Queen v. Belat Ali , (1873) 10 

540. . Ben. L. R. 453 ; Empress of India v. 

2 Emperor v. Keramat Sirdar , . Ganraj, (1879) 2 All. 444 ; Aung Hla v. 

(1911) 38 Cal. 446. Queen-Empress, (1893) P. J. L. B. 7. 

3 Queen-Empress v. Nur Mahomed , 8 The Queen v. Keshub Bhoonia, 

(1883) 8 Bom. 223. * (1876) 25 W. R. 8 (Cr.); Ah Foong 

4 Ibid . v. Emperor , (1*918) *46 Cal. 411. , 

5 Musa v. The Empress? (1885) P. 9 Empress of India v. * Ganraj 

R. No. 31 of 1885 (Cr.). (1879) 2 All. 444, 446; Gul Hassan v, 

8 Nga Po Toh v. King-Emperor , King-Emperor i (1910) P. IL No. 24 
1 191a) 1 U. B. R. (1910*1913) J38. of 1910 (Cr,). 
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short of being an admission of guilt. The terms of the section do 
not countenance the construction of the statement into a confession 
by a process of inferential reasoning. It is one thing to make 
statements giving rise to an inference of guilt and another thing to 
confess a crime. 1 There must be a distinct confession of the offence 
charged. 2 A confession must be a confession of guilt or a confession 
of facts which constitute in law the offence charged. Mere admis- 
sions of incriminating facts will not amount to a confession unless 
* those facts and the necessary inferences from them amount to an 
>ffence. 6 The statement of an accused, made after arrest, and not 
amounting to a confession, is not admissible in evidence against a 
cb-accused but only against himself 4 

A confession made by a person against whom an inquiry is 
being made undci s. 476 oi the Criminal Procedure Code is a con- 
fession within the meaning of this section. 5 

4. 1 Proved,* — The accused who is to be affected by the con- 
fession of a co-accused has a right to demand that the confession 
should be strictly pioved and shown to have been taken and recorded 
as prescribed by the Code of Criminal Piocedure. Where a con- 
fession is duly proved aftei wards, it docs not matter whether or 
not the other accused peisons were present when it was made. 6 

5. ‘The Court may take into consideration such confession/ — 

This section allows a confession made by one of several persons to 
be taken into consideration as against such other person ats well as 
against the person making it. It does not permit the confession 
to be used in favour of some 6thcr of the co-accused. 7 There is 
nothing in the section to pi event a Court from convicting after taking 
the confession of a co-accused into consideration. But the High 
Courts in India have laid down a rule of practice, which has all tne 
reverence of law, that a conviction founded solely on the confession 
of a co-accused cannot be sustained. The term * confession 9 is 
not restricted to an unretracted confession, as once a confession is 
proved it may be taken into consideration. The’ confession of one 
co-^ccusec} cannot be said to be corroborated by the confession of 
the other co-accused. Obvious considerations of justice require 
that a Court, before acting upon such statements, should insist 
upon independent corroboration from other evidence in the case 
in material particulars, particularly as to identity. A Judge sitting 
with assessors ought never to convict an accused solely on the 
confession of a co-accused since he has no materials before him 


u 


- Emperor v. Santya Banda, (1909) 169 ; Muhammad ''Yunus v. Emperor, 

Bom. b. R. 633. „ , (192a) 50 Cal. 3tS, * 

» Empress v. Dajx Narsu, (1882) < 5 Emperor v. Annan, (1924) 26 

Bath oftft Dam * » J 7 


6 Bom. 388. 

6 3 {, Nga A ung Thet% v The Crown, 

\i 90 l\th. B. ft. 133. 

< jSifaZ Stngh v. Emperor, (1918} 
46 CM. 700: Emperor v. * Abani 
ShnshoM Chutjherbutty, (1910) 38 Cal, 


-Bom. jL. R. 614, 

« In the matte* of the Petition of 
Chandra Nath Sirhor, {1881) 7 Cal. 65. 
m 7 Basra Singh v, The Emprete, 
(i 888 )p 7 r.No.^ 9 o! l888(Cr.). 
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to enable him to decide whether as against the accused it is true or 
false. If he is sitting with a Jury he has a discretion either to with- 
draw the copfesflsion from the Jury or to put it before them with the 
direction that they ought to acquit unless it is corroborated in 
material particulars by independent evidence. 1 There must be 
corroboration not only as tt> the crime, but also as to the identity 
of each one of the accused. This is no technical rule but one 
founded on long judicial experience. The Couit can only treat a 
confession as lending assurance to other evidence against a co- - 
accused, and a conviction on the confession of a co-accused alone 
would be bad in law. 2 

The confession referred to in the section is not to have the 
force of sworn evidence. 3 It may be taken into consideration for 
the purpose of arriving at a conclusion of fact and may be used for 
the basis of a reasonable inference. 

Cohfessions of a co-accuscd can be “ taken into consideration ” 
against the other accused, but they aie not technically evident! 
within the definition given in s. 3 of the Act , and they cannot, 
therefore, alone form the basis of a conviction. 4 It is at best the 
evidence of an accomplice, and illustration (b) to s. 114 says that 
an accomplice is unworthy of credit unless he is corroborated in 
material particulars. Such evidence must be dealt with by the 
Court in the same manner as any other evidence. The weight, 
however, to be attached to such evidence and the question, whether, 
taken by itself, it is sufficient in point of law to justify a conviction, 
is a question for the Judge. Unsupported by other evidence, it, 
however, should be taken as evidence of the weakest possible kind, 
being simply a statement of a third person not made upon oath or 
affirmation. If such confession is corroborated by other evidence, 
it is immaterial whether, in proving the case at the trial, the con- 
fession precedes the other evidence, or the other evidence precedes 
the confession. 5 Such evidence is not sufficient to support a con- 
viction, even if corroborated by circumstantial evidence, unless the 
circumstances constituting corroboration would, if believed to exist, 
themselves support a conviction. 6 

The confession of a co-accused is on an even lower footing than 
the evidence of an accomplice and a conviction based on such a con- 
fession alone is bad in law. This section provides that such a con- 
fession is to be an element in the consideration of all the facts of the 
case, but it does not do away with the necessity for other evidence. 
1 Bniperor v. Obngapa, (19x3) 15 hatasami v The Queen , , (1883) | 7 Mad. 
* ~ 103 ; Nga Po Myu v Queen-Empress, 

(1886) 5. J L B. 388. 

S Per Garth, C J , m Empress v. 
Ashootosh Chuckerbutiy, (1878) 4 Cal. 
483, 490. 49i. f Emperor v. ?abit- 
hhan, (1919) 2i Bom, L. R. 448. 

a Per Jackson, J., in Empress v. 
Ashootosh Chucherbutty, (1878) 4 Cal. 
483. 491, *• »• * 


Bom. L. R. 973. 

2 Emperor v. LpM Mohan Chueher- 
butty, (1911) 38 Cal. 559. 

s Queen-Empress v. Ntrmal Das, 
(1900) 22 AH. 445. See Banna v. The 
Empress, (1880) P. R. No. 39 of 1880 
<Cr.>. 

4 Queen-Empress v. Khandta bin 
Panda, (1890) 15 Borne 66, 67 1 Van- 
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lt is the duty of the Judge, when there is no other evidence than the 
confession of a co-accused, to direct the Jury accordingly and tell 
them to acquit the accused ; and his omission to do so is a mis- 
direction which will vitiate a conviction . 1 

The difference between the confession of a co-accused and the 
evidence of an accomplice is obvious. ft The evidence of an accom- 
plice is given on oath, whereas the statement of a co-accused is 
not made on oath. The evidence of an accomplice is capable of 
, being tested by cross-examination, while the confession of a co- 
accused cannot be so tested. A conviction can be based on the 
uncorroborated testimony of an accomplice, though as a matter of 
practice the Court requires corroboration in material particulars ; 
but it cannot be so based on the statement of a co-accused. The 
evidence of a co-accused cannot be treated on the same footing 
as the evidence of an accomplice . 2 

Explanation. — This explanation conies into play where the 
accused making the confession is charged with an offence and 
his co-accused with an attempt to commit, or abetment of, the 
same offence. 

Retracted confession.— The Bombay High Court has laid 
down that a retracted confession, if proved to be voluntarily 
made, can be acted upon along with the other evidence in the 
case, and there is no rule of law that a retracted confession must 
be supported by independent reliable evidence corroborating 
it in material particulars. The use to be made of such a confession 
is a matter of prudence rather than of law . 3 

The Allahabad High Court has held that it does not neces- 
sarily follow that, because a confession made by an accused person 
is subsequently retracted and there is little or no evidence on the 
record to support the confession, therefore the confession is to 
be rejected. The credibility of such a confession is in each case 
a matter tp be decided by the Court according to the circumstances 
of each particular case, and if the Court is of opinion that such 
a confession is true, the Court is bound to act, as far as the person 
malting it' is concerned, upon such belief . 4 It is unsafe to rely 
on and act upon the retracted confessions unless, upon a considera- 
tion of the whole of the evidence in the case, the. Court is in a posi- 
tion to come to the unhesitating conclusion that the confessions 
were true. It is often very difficult, if not impossible, to come 
to such a conclusion unless “ there is," in the words of Kernan, 
J„ in Queen-Empress v. Rangi* 44 reliable independent evidence 

1 Giddigadu v. Emperor, (1909) 33 19 Bom. 728; Queen-Empress v. Gangia, 

Mad. 46; Nga San Nyeitt v. King - {1898) 23 Bom. 316 ; Queen-Empress 

Emperor , (1917) 3 U. B, R. 3. v. Basvanta , (1900) 25 Bom. 168, 2 

;, r * Emperor v,<* Santu, (1917)* Cr. Bom. £. R. 761. 

Appeals Nos. 454 and 455 of 1917, 4 QueenrEmpress v. Maiktt Lal % 

-decided by Heaton and Shah, JJ., on (1897) 26 All; 133., 

November 29, 1917. „ . * (1886) 10 Mad. 295* 3 * 3 « 

' » Qu&n+Empress v, Gharya, ( 1894) < 
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to corroborate to a material extent and in material particulars 
the statements contained in the withdrawn confessional state- 
ments." It seems, therefore, to be unsafe in the majority of cases 
to found a conviction on retracted confessions which are not 
corroborated by credible independent evidence . 1 A retracted 
confession may be taken intfc consideration, that is, used as evi- 
dence, not only as against the person making it, but as against 
persons tried jointly with the confessing accused for the same 
offence. As regards the person making it, a retracted confession 
may, even without any corroborative evidence, form the basis 
of a conviction. As regards the other co-accused, although corro-# 
borative evidence may be necessary, it Js not necessary that 
>uch corroborative evidence should by itself be sufficient to sup- 
port a conviction ; and that a conviction based on the unsupported 
evidence afforded by the confession of a co-accused would not 
be unlaWful . 2 

The same is the view of the Madras High Court. It holds 
that it cannot be laid down as an absolute rule of law that a con- 
fession made and subsequently retracted by a prisoner cannot 
be accepted as evidence of his guilt without independent corro- 
borative evidence. The weight to be given to such a confession 
must depend upon the circumstances under which it was retracted 
including the reasons given by the prisoner for his retraction . 3 
Where tha only evidence against two prisoners accused of murder 
directly implicating them in the commission of the crime con- 
sisted of confessional statements msde by them before the com- 
mitting Magistrate, which were subsequently retracted, and the 
statements in such confessions were corroborated in material 
particulars by other evidence on the record, it was held that the 
evidence was sufficient to support a conviction . 4 

The Calcutta High Court has ruled that it is not safe to convict 
an accused on his retracted confession standing by itself uncorro- 
borated , 5 and that to place any reliance on a retracted confession 
against a co-accused would be most unsafe . 6 A retractecj confes- 
sion should carry practically no weight as against a person other 
than the mgker ; it is not made on oath, it is not tested by cross- 
examination, and its truth is denied by the maker himself, who 
has thus lied on one or* other of the occasions. The very fullest 
corroboration would T)e necessary in such a case, far more than 

would be demanded for the sworn testimony of an accomplice 

* 

1 Per Banerji, J., in Queen-Empress (1896) 19 Mad. 482. See Queen - 

v. Mahabir, (1895) 18 All. 78, 81. Empress v. Rangi, (1886) 10 Mad. 295; 

2 Emperor v. Kehri, (1907) 29 All. Queen-Empress v. Bharmappa , (1888) 

454 : Atayav. The Crown, (1910) ?. R. 12 Mad. 123. . r j *. n* 

No. 5 of 1911 ; Nga Aung Thein v. B Queen-Empress v. Jadub Dbs, 
The Crown, (1901) 1 L. B. R. *33. (1899) «7 Cal * 2 95 - . . 

3 Queen-Empress v. Raman , (1897) • Emperor v. Lalit Mohan Chucher- 

2 f Mad. 83, 88. butty , (1911) 38 Cal. 559 - * 

* Queen-Empress v, Raru N 0 ayar f 
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on oath. 1 A confession made out of Court, but retracted during 
the trial, is admissible in evidence. 2 

CASES. 

Where the accused was convicted of house-breaking by night 
► with intent to commit theft, and th£ only evidence against him 
was the confession of a fellow-prisoner and the fact that he point- 
ed out the stolen property some months after the commission 
of the offence, it was held that the' mere production of the stolen 
property by the accused was not sufficient corroboration of the 
confession of the other prisoner. 3 

A and B were committed for trial, the former for dacoity 
under s . 395 of the Indian Penal Code, and the latter under s. 412 
for receiving stolen property knowing it to be such. A made two 
confessions, and in both he stated he had handed over to B some 
pieces of gold and silver stolen at the dacoity. When B was 
arrested a gold ring and a silver wristlet were found in bis posses- 
sion. At the trial A pleaded guilty and B claimed to be tried. 
A goldsmith deposed that he had made the ling and wristlet found 
with B out of pieces of gold and silver given to him for the purpose 
by B. On this evidence and on the confessions made by A, the 
Sessions Judge convicted B. On appeal, it wa^ held that A and 
B not having been tried jointly for the same offence, the con- 
fession of A was inadmissible as evidence against B ; that there 
was, therefore, no evidence of the identity of the goods stolen at 
the dacoity with those found in B's possession and the case against 
him failed. 4 

A person accused of an offence was offeied a pardon, the con- 
ditions of which he accepted. On being examine!, he stated in 
detail the circumstances of the offence and named another person 
^as an accomplice. He afterwards retracted his statement. It 
was held that the statement could not be used as evidence against 
the other person.® 

W^ere A and' B were being jointly tried, the first for murder 
and the second for abetment of it, and the charge against the 
former was altered during the trial to one of abetment^of murder, 
a confession by A was held to have been rightly taken into con- 
sideration against B : the original and the amended charges were 
so nearly related to each other that the trial might, without any 
unfairness, be deemed to have been a trial on the amended charge 
from its commencement. 6 % 

Several persons were charged together with offences under 
ss. 148, 302, 324 and 326 read with s. 149 of the Penal Code. The 

1 Vasin v. King-Emperor , (1901) _ 4 « JSmpnu v. Bala Patel, (1880) 5 

* 2$ Cal. 689. » Bom. 03. 

9 Ah Foottg v. Emperor, (1918) 46 $ J QtfeeQ v, tfardewat (1873) 3 Ni 

<€al, 4*1. , W- F. 217. 

8 Qftsett*£mpr$$s* v. Dosa Ji 0 4 * & Peg, V. Gpoiftd Babli Raul , (1874) 
} t i$$$j 10 Bom, 231# , * C«’* 9 K 
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Sessions Judge, when about to examine the prisoners, required 
all but the prisoner under examination to withdraw from the Court 
until their respective turn for examination came round, and con- 
victed each prisoner chiefly upon what was said by his co-prisoners 
during his absence from the Court. It was held that the evidence 
so given was inadmissible. 1 • 

The appellant, who was charged under s. 411 of the Indian 
Penal Code with receiving stolen property, knowing it to be stolen, 
was tried at the same time with the thief, and one P, who was also 
charged with receiving stolen property from the same thief, the 
proceeds of the same theft, but different property. It was held that 
the appellant and P were not being tried jointly for the same offence,* 
but were tried together for distinct offences punishable under the 
same section, and, therefore, a confession made by P could* not be 
lawfully considered against the appellant. 2 A prisoner who had 
escaped from custody during trial, but before charge, and was tried 
separately after re-arrest, could not be said to have been tried 
jointly with one whose trial, from a stage prior to the charge, was 
separate, by reason of the escape from custody, and that the con- 
fession of the co-accused, who was first tried, was inadmissible 
against the prisoner, the trial not having been joint. 2 

31 . Admissions are not conclusive proof of the 
Admissions matters admitted but they may operate 
proof ,° but 'may ? s estoppels under the provisions here- 
estop. inafter contained. 


COMMENT. 

This section declares that admissions aie not conclusive proof 
. * j . patters admitted, but that they may operate as estoppels. 

Admission ’ is defined in s. 15, supra ; ‘ estoppel ’ in s. 115, infra. 
Admissions, whether written or oral, which do not operate by way* 
of estoppel, constitute a kind of evidence, which may be rebutted, 
against their makers and those claiming under thenr, as between 
them and others. An estoppel, a representation acted on by 
the other party, by creating a substantive right, does oblige tlie 
estopped Qjirty to make good his representation, in other words, 
it is conclusive. An estoppel differs from an admission, for it cannot 
generally be taken advafitage of by strangers. It binds only parties 
and pnvies. An estoppel is generally said to be only a rule of 
evidence, for an action cannot be founded upon it. As a defence 
it has been held,tj[rhave the effect of a rule of substantive law. The 
section says that an admission is not conclusive proof, it does not 
® a y “t®t an admission is not sufficient proof without corroboration, 
it deals with the effect as to conclusiveness of an admission. 

* r i^ ws) v * Chandra Noth, (1881) 3 Hassan altos khan v. The 

7 * ir S * o. . . * Emperor, (1901) P. R. No. 29 of 1901 

s J”t h Th * empress. (Cr.). 

*886) P. R. Ho. 9 of 1886 (Cr.). 
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The expression 1 conclusive proof ’ is defined in s. 4, and when 
a fact is declared to be conclusive proof of another, a Court cannot 
allow evidence to be given for the purpose of disproving the fact 
conclusively proved. All that this section provides is that an 
admission, unless it operate as an estoppel, is not conclusive. What 
a party himself admits to be true may reasonably be presumed to be 
so. The person against whom it is proved is at liberty to show that 
it was mistaken or untrue. An admission does not estop the party 
who makes it ; he is still at liberty to disprove it by evidence so far 
as regards his own interest. The rule that admissions are not 
conclusive is applicable to mistakes in respect of legal liability a* 
well as to those in respect of fact. A plaintiff is not bound by an 
admission on a point of law, nor precluded from asserting the con- 
trary in order to obtain the relief to which, upon a true construction 
of the law, he may appear to be entitled. 1 But, if the admission 
is duly proved and if the person against whom it is proved does not 
satisfy the Court that it was mistaken or untrue, there is nothing 
in this Act and there is no general principle or rule of law to prevent 
the Court from deciding the case in accordance with it. 2 

The provisions of this section are not restricted to admissions 
made at any particular time or place, but are wide enough to include 
admissions made in pleadings. 

STATEMENTS BY PERSONS WHO CANNOT BE CALLED 
AS WITNESSES. 

32. Statements, written or verbal, of relevant 
Cases inwiuch facts made by a person who is dead, or 
iovInT e “L°t f by w h° cannot be found, or who has become 
person who is incapable of giving evidence, or whose 
be found, etc "1* attendance cannot be procured without 
relevant ’ an amount of delay or expense which 
under the circumstances of the case appears to the 
Courts unreasonable, are themselves relevant facts in 
the following cases : — 

(z) When the. statement is made by a*person as 
to' Vh »usc lat of *° the cause of his death, or as to any of 
death ; the circumstances of the* transaction which 

resulted in his death, in cases in which the cause of that 
person's death comes into question. 

Such statements are rdevant whether the person 
who made them was or was not, at the time when they 

t JutUndromohun Tagore v. Kunwar v. Chaudkri Narpat Singh , 
Ganendmmohun Tagore , (1872) L. R. (1906) 24 AH. 184, F.c. 

Sup, I. A. 47 ; Jagwgnt Singh v. Silan t Afaung My* v. Ma Tka Ye, 
Singh, (X899) 21 All. 485; Chandra (i&gf-iqoiy a IL B. R. 377 
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were made, under expectation of death, and *what- B 
ever may be the nature of the proceedings in which the" 
cause of his death comes into question. 

(2) When the statement was made by such 
or m made m person in the ordinary course of business, 

course of busi- and in 'particular when it consists of 
ness ■ any entry or memorandum made by 

him in books kept in the ordinary course of business, 
or in the discharge of professional duty ; or of an 
acknowledgment written or signed by him of the 
receipt of money, goods, secuiities 01 property of any 
kind ; or of a document used in commerce written or 
signed by him ; or of the date of a letter 6r other 1 
document usually dated, written or signed by him. 

(3) When the statement is against the pecuniary 
or agambt in- or proprietary interest of the person 

terest of maker, making it or when, if true, it would 
expose him or would have exposed him to a criminal 
prosecution or to a suit for damages. 

(4) When the statement gives the opinion of any 
or gives opim such person, as to the existence of any 

on as to public public right .or custom or matter of 
ormttewlfge- public or general interest, of the existence 
nerai interest, of which, if it existed, he would have 
been likely to be aware, and when such statement was 
made before any controversy as to such right, custom 
or matter has arisen. 

(5) When the statement relates to # the» existence 
or relates to 0 f any relationship by blood, marriage 

lationshjp , or adoption between persons as to whose 

relationship by blood, marriage or adoption the person 
making the statement had special means of knowledge, 
and when th 3 statement was made before the question 
in dispute yas raised. 

(6) When the statement relates to the existence 
or is made In of any relationship by blood, marriage 

toSLf ? 0r adoption between persons deceased, 
aod £ Jnade in any will or deed relating 
to riie affairs of the family to which any such deheased 
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person belonged, or in any family pedigree, or upon 
any tombstone, family portrait or other thing on which 
such statements are usually made, and when such 
statement was made before the question in dispute 
was raised. 

(7) When the statement is contained in any 
or in document <j eec i will or other document which 

relating to trans - , 

action mention- relates to any such transaction as is 
clause 8 (^) i ;° n13, mentioned in section 13, clause (a). 

- (8) When the statement was made by a number 

several "pe'ijjo'ns °* persons, and expressed feelings or 
and expre s s c s impressions on their part relevant to 

feelings relevant . 1 . . r 

to matter in the matter m question, 
question. 

Illustrations . 

(а) The question is, whether A was murdered by B ; or 

A dies of injuries received in a transaction in the course of which she was. 
ravished. The question is whether she was ravished by B ; or 

The question is whether A was killed by B under such circumstances that 
a suit would He against B by A 8 s widow. . 

Statements made by A as to the cause of his or her death, referring respect* 
ively to the murder, the rape and the actionable wrong under consideration are 
relevant facts. 

(б) The question is as to the date of A's birth. 

An entry in the diary of a deceased surgeon regularly kept in the course* 
of business, stating that, on a given day he attended A*s mother and delivered 
her of a son, is a relevant fact. 

(c) The question is, whether A was in Calcutta on a given day. 

A statement ir the diary of a deceased solicitor, regularly kept in the 
course of business, that ofi a given day the solicitor attended A at a place 
mentioned, in Calcutta, for the purpose of conferring with him upon specified 
business, is a relevant fact. 

(d) The question is, whether a ship sailed from Bombay, harbour on a 
given day. 

A letter written by a deceased member of a merchant’s firm by which she 
was chartered to their correspondents in London, to whom the cargo was con* 
signed, stating that the 9hip sailed on a given day from Bombay harbour, is a 
relevant fact. 

W The question is, whether rent was paid tq A for certain land. 

A letter from deceased agent to A saying that he had received the rent 
on &'s account and held it at A's orders, is a relevant fact. 

t/J The question is, whether A and B were legally married. 
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The statement of a deceased clergyman that he married them under such 
^circumstances that the celebration would be a crime, is relevant. 

(g) The question is, whether A, a person who cannot be found, wrote a 
letter on a certain day. 

The fact that a letter written by him is dated on that day is relevant. 

(A) The question is, what ^as the cause of the wreck of a ship. 

A protest made by the captain, whose attendance cannot be procured, is 
a relevant fact. 

(i) The question is, whether a given road is a public way. 

A statement by A,* a deceased headman of the village, that the road was 
•public, is a relevant fact. 

U) The question is, what was the price of grain on a certain day in # a 
particular market. A statement of the price, made by a deceased banya in 
the ordinary course of his business, is a relevant fact. 

(A) The question is, whether A, who is dead, was the father of B. 

A statement by A that 15 was his son, is a relevant fact. 

(/) The question is, what was the date of the birth of A. 

A letter from A’s deceased father to a friend, announcing the birth of A on 
a given day, is a relevant fact. 

(w) The question is, whether, and when, A and B were married. 

An entry in a memorandum- book by C, the deceased father of B, of hie 
daughter's marriage with A on a given date, is a relevant fact. 

(«) A sues B for a libel expressed in a painted caricature exposed in a 
nhop window. The question is as to the similarity of the caricature and its 
libellous character. The remarks of a crowd of spectators on these points may 
be proved. 

COMMENT. 

Section 60 of the Act lays down that oral evidence must be 
-direct (vide that section). This and the following section are excep- 
tions to the general ru ! e that hearsay evidence is not admissible. 
Hearsay evidence is excluded on the ground that it is always desir- 
able in the interest of justice to get the person, whose statement is 
relied upon, into Court for his examination in the regular way in 
-order that many possible sources of inaccuracy and untrustworthi- 
ness can be best brought to light and exposed, if they exist, by the 
test of cross-examination. 

The exceptions to the hearsay evidence have been directed by 
.necessity. Tpe rule excluding the hearsay evidence is relaxed so far 
as the statements contained in sections 32 and 33. The general 
ground of admissibility of the evidence referred to in these sections 
is that no better evidence could be produced. The phrase * hearsay 
evidence* is not used«in the Code, because it is inaccurate and 
*vague. . • 

Under this section written or verbal statements of relevant 
•facts made by a person— 
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(a) who is dead ; 

(b) who cannot be found ; 

(c) who has become incapable of giving evidence ; 

(d) whose attendance cannot be procured without unreason- 
able delay or expense ; 

at;e relevant under the following circumstances : — 

(1) When it relates to the cause of his death. 

(2) When it is made in the course of business ; such as, entry 
in books, or acknowledgment or the receipt of any property, or 
date of a document. 

(3) When it is against the pecuniary or proprietary interest 
of the person making it or when it would have exposed him to a 
criminal prosecution. 

(4) When it gives opinion as to public right or custom or 
matters of general interest and it was made before any controversy 
as to such right or custom had arisen. 

(5) When it relates to the existence of any relationship 
between persons as to whose relationship the maker had special 
means of knowledge and was made before the question in dispute 
arose. 


(6) When it' relates to the existence of any relationship 
between persons deceased and is made in any will or deed or family 
pedigree, or upon any tombstone or family portrait, and was made 
before the question in dispute arose. 1 

(7I When it is contained in any deed, will, or other document. 
(8) When it is made by a number of persons and expresses 
feelings relevant to the matter in Question. 

Section 30 does not limit the operation of this section. 

! « 1 * Statements, written or verbal, of relevant facts'— ' Verbal ' 
means by words. It is not necessary that the words should 
be spoken. The words of another person may be adopted by a 
witness by a nod or shake of the head. 1 If the significance of the 
signs made by a deceased person in response to questions, put to her 
shortly before hfcr death is established satisfactorily to the mind of 
the Court, tfcen such questions, taken with her assent dr dissent to 
them, “clearly proved, constitute a verbal statement as to the cause 
of her death. 2 

In a trial upon a charge of murder, it appeared that the deceased, 
shortly before her death was questioned by various persons a$ to the 
circumstances in which the injuries had been inflicted on her ; that 
she was at that time unable to speak, but was conscious and able to 
make signs. Evidence was offered by the prosecution, and admitted 
•by the Sessions Judge, to prove the questions put to toe deceased, 
the signs made by her in answer to such questions: It was held 

.*v 0 : Abdullah, 

Wf^sfyc'Aa. 385».397,v. i. 

a. ; QuefH-Eviprtss v. Abdullah, 


'Cbdrm^'Pat^ 


C al. 66o; CJWrt*« %*kJCoha,v. 

Xing-Emperor, ;Jtan~ 

^-44 V, Th* Crow*, \i#n) -$T 


305- 
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by a Full Bench of the Allahabad High Court that the questions 
and the signs taken together might properly be regarded as * verbal 
statements * made by a person as to the cause of her death within 
the meaning of this section, and were, therefore, admissible in 
evidence under that section . 1 

Clause 1 * — Cause of death. — Dying declarations are admis- 
sible under this clause. They are admissible only where the death 
of the deceased is the subject-matter of the charge and the circum- 
stances of the death are the subject of the dying declaration . 2 
Thus the statement of a deceased person, who did not himself charge 
the accused with having wounded him, to the effect that another 
person, also deceased, was stabbed by the accused, is not admissible 
in evidence . 3 Similarly, the dying declaration of a person that He 
had committed the murder, of which another was charged, was not 
admitted . 4 

A'petition of complaint and the examination of the complainant 
on oath under s. 200 of the Criminal Proceduie Code aic admissible 
as dying declarations / 5 

A dying declaration may be proved by the evidence of a witness 
who heard it made. It cannot be treated as deposition unless made 
in the presence of the accused and before a Magistrate . 6 This case 
has been distinguished in a later case in which it has been held that 
the written record of a dying declaration, not taken down in the 
presence of the accused, is admissible when it is proved by a witness 
that the statements contained therein were, in his presence, recorded 
by a Magistrate and read over to the deceased who admitted their 
correctness . 7 When a dying declaration is recorded by a Magis- 
trate, who is not a committing Magistrate, it must be proved by 
calling the Magistrate as a witness . 8 A dying declaration recorded 
by a Magistrate cannot be accepted in evidence without proof . 9 

The writing cannot be admitted to prove the statement made. 
It may be used to refresh the witness's memory. It is no objection 
to the admissibility of a dying declaration that it was made in 
answer to leading questions or obtained bjr earnest and pressing 
solicitations . 10 Any method of communication between mind and 
mind iqgLy be adopted that will develop the thought, aslthe pressure 
of the hand, a nod of the head, or a glance of the eye . 11 Where a 
woman whose throat-had been cut made, in answer to questions put 

1 Queen-Empre£ v. Abdullah , 446. See, however, Abdul Jaltlv The 

<1885) 7 All 385, 397, F. B. Empress , (1886) P. K No 13 of 1886 

2 AutanStngfrv. The Crown, (1923) (Cr.) t 

4 Lah. 431. • 7 Emperor v. Balaram Das , (1921) 

3 Fakir v. The Empress , (1900) 49 Cal 358. * 

P. R. No. 17 of 1901 (Cr ). « Reg. v. Fata Adajt , (1874) 11 

4 Gray, Jr. Cir. Rep. 76. R. H. C. 247, 248. 

3 Gouridas Namasudra v. Emperor, 9 Ghazi v. The Crown, (191 r) P. R. 
11908) 36 Cal 639 No. 17 of 1911 (Cr.). 

8 The Empress v. * Samiruddtn, 10 Queen-Empress v. A^dulifth, 
(i88x) 8 Cal. 2x1, followed in Sarat (1883) 7 All. 383, 398, F. B. 

Chandra Kar v, EmpprOf, (1924) $2 Cal. H Mockabee v. Com., 78 Ky. 382 
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■<o her by the Sub-Inspector, certain gestures, from which the latter 
inferred that she accused her husband of the assault, it was _ held 
4 hat the gestures were admissible in evidence, but that the opinion 
•of witnesses as to the meaning of the gestures was not admissible. 1 
Because the interpretation of the gestures is for the Court alone and 
-the opinion of the witnesses as to the ^meaning of such gestures is 
not evidence. The declaration, however, should be complete. An 
incomplete statement is inadmissible. 

If the person making a dying declaration chances to live, his 
statement is inadmissible as a dying declaration under this section, 
but it might be relied on under the provisions of s. 157 to corroborate 
bis testimony when examined. 2 

English taw. — Under the English law the declaration must be 
by a person who can be a competent witness. Under the Indian 
Evidence* Act the question of the competence of the person to bear 
testimony is not one which affects the admissibility of the statement 
under any of the clauses of the section. 

The second provision of this clause differs from the English 

law. 

A dying declaration is admissible whether the person who made 
it was or was not, at the time when it was made, * under expectation 
of death.’ Under the English law the declarant — 

(1) must have been in actual danger of immediate death at the 
lime of making the declaration ; 

(2) must have been fully aware of his danger ; and 

(3) must have died. 

Under this clause a dying declaration is admissible in civil as 
well as criminal cases [vide s. in, («)]. Under the English law it is 
admissible only in the case of homicide, where the death of the 
-deceased is the subject of the charge, and the circumstances of the 

- death are the subject of the declaration. 

The English rule on this point does not rest on any sound 
principle, aqd is, therefore, not adopted in this Act. ' 

Cases. — In 'proceedings before a Magistrate on a charge of 
•-causing grievous hurt, two (among other) witnesses, one of whom 
was the person assaulted, were examined on behalf of the prosecution. 
The prisoners were committed for trial. Subsequently the person 
-assaulted died in consequence of the injuries inflicted on him. 
At the trial before the Sessions Judge, charges df murder and of 

- culpable homicide not amounting to murder were added to the 
. charge of grievous hurt. The deposition of the deceased witness was 
.put in and read at the Sessions trial. It was held that the evidence 
was admissible either under d. 1 of this section or s." 33 notwith- 
standing the additional charges before the Sessions Court. 8 

/• (: Ckandriha Ram Kdhar v. King* 4 Bom. L. R. 434, 435; 

■Mmptw, (1922) 1 Pat. 401. s The Emptm v. Rochia Mohato, 

a Emperor. v. Rama Satht. (1902) (1881) 7 CaJ. 43. 
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Where the declaration of a person wounded by the accused in 
committing dacoity was made on the 13th August* 1899, and he d’ecf 
on aoth August, 1899, and there was no other .evidence to prove that- 
the death was caused or accelerated by the wounds received at the 
dacoity, or that it was the transaction which resulted in his death*, 
the High Court held that his declaration ought not to have beem 
admitted in evidence. 1 • 

The accused were charged under s. 330 of the Penal Code with* 
having, for the purpose of extorting a confession, caused hurt to one 
R who committed suicide in consequence of tlio ill-treatment* 
The question was whether a statement made by R as, to the cause* 
of his wounding himself with a razor (which caused his death) was. 
admissible in evidence in the case, the accused not being charged 
with having caused the death of R. It was held that, as there was 
no doubt that the suicide of R was the result of the ill-treatment by 
the accused, that treatment was the ’cause, though not the direct 
cause, "of the death and although the accused were not legally re- 
sponsible for the suicide, the cause of death came into question in 
this case, the whole affair, ill-treatment and subsequent suicide, 
being all one transaction, and consequently the statement of the^ 
deceased was admissible under cl. 1 of this section. 2 

A was present amongst a band of dacoits engaged in committing 
dacoity. He was there in his capacity of assistant to the police to 
whom he had previously given information that a dacoity was going 
to take place. He was mortally wounded by the police. He made 
a M dying statement ” incriminating certain persons as his com- 
panions. It was held that such statement could not be admitted aa* 
evidence in the trial of his companions for dacoity under this clause 
as the cause of his death came into question only indirectly and 
incidentally.- 1 

Clause 2. — * 4 The considerations which have induced the Courts 
to recognize this exception appear to be principally these — that, in 
the absence of ail suspicion of sinister motives, a fair presumption 
arises that entries made in the ordinary routine of business are 
correct, since, the process of invention implying trofible, it is easier 
to state what is true than what is false ; that such entries uspally 
form a ljnk in a chain of circumstances, which mutually corroborate 
each other ; that false entries would be likely to bring clerks into 
disgrace with their employers ; that as most entries made in the 
course of business are subject to the inspection of several persons* 
an error would be exposed to speedy discovery ; and that as the facts 
to which they relate are generally known but to few persons^ a 
relaxation of the strict rules of evidence in favour of such entries 
may often prove convenient, if not necessary, for the due investiga- 
tion of truth/' 4 

* Queen- Empressy. Rudra % ( 1900) 3 Nga Te v. Kipg- Emperor, (1913) 

« Bom. L. R. 331. . 7 L. B. R. 33: • # 

* The Crown v. Fats, (1916) P. R. 4 Taylor, nth Edn., 8. 697* P* 

No. 20 of 1916 (Cr.). 4771 
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‘Statement in course of business.* — This clause provides that a 
written statement of a relevant fact made by a person who is dead 
is itself a relevant fact, when the statement was made by such 
person in ' the ordinary course of business/ The expression ‘ course 
of business ' occurs in more than one place in this Act. See ss. 16, 
34,47,114. * 

There are ceitain important distinctions between the English 
and the Indian rules which regulate the reception of entries as made 
by a deceased person in the regular course of business. For instance, 
it is necessary under the English law that the party making the entry 
should have a personal knowledge of the facts he enters ; but there 
is no similar provision in this Act, which simply requires that entries 
in accounts should, in order to be relevant, be regularly kept in 
the ordinary course of business ; and although it may, no doubt, be 
important to show that the person making or dictating the entries 
had, or nad not, personal knowledge of the facts stated, this is a 
question which, according to the Indian rule of evidence, affects the 
value and not the admissibility of the entries. 1 

Under the English law, to render entries made in the course of 
business admissible, they must be proved to have been made con- 
temporaneously with the facts which they relate. This clause does 
not contain any such restriction. 

The phrase in the ordinary course of business is apparently used 
to indicate the current routine of business which was usually followed 
by the person whose declaration it is sought to introduce. The rule 
laid down in this clause extended only to statements made during 
the course, not of any particular transaction of an exceptional kind 
such as the execution of a deed of mortgage, but of business or 
professional employment in which the declarant was ordinarily or 
habitually engaged. The particulars set out in this clause, though 
not exhaustive, may fairly be taken as indicating the nature of the 
statements made in the course of business. The expression, in the 
ordinary course of business , in this clause, must mean in the ordinary 
course of a*profrssional avocation. 2 

The entries should have been made by the deceased person 
himself. ESitries made by another person at his instance are not 
admissible under this section. 3 * 

The phrase, in the ordinary course of business, does not apply to 
any particular transaction of an exceptional kind such as the execu- 
tion of a deed of mortgage, but to business or professional employ- 
ment in which the declarant was ordinarily or habitually engaged. 
The " business ” referred to may be of a temporary character, 4 
See illustrations (b), (c), (i), (g) ana (/). 

„ * Reg.v.Hanmanta, (1887) 1 Bom. 3 jtfu&samat Naina Koer v.Qobar- 
-top* * ‘ • Singh, 2 F. L. J. . 

$ Nihgawa v, Rkarmappa (1897) 4 Sheonandhn Singh v. jeonandan 

Bont. 63 * « i . % Dusafy, (190$ C, W. N. 71. 
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Account book*.— Entries in account books should, in order to bo 
relevant, be regularly kept in the course of business. 1 

It is only such books as are entered up as.transactions take place 
that can be considered as books regulaily kept in the course of 
business within s. 34.* 

The plaintiff relied on entries in the handwriting of her deceased 
husband kept in the ordinary couise of his business. It was held 
that entiies in accounts relevant only under s. 34 of this Act are not 
alone sufficient to charge any poison with liability : corroboration 
is required. But where accounts are relevant also under this clause, 
they are in law sufficient evidence in themselves, and the law does* 
not, as in the case of accounts admissible only under s. 34, lequire 
corroboiation. Entries in accounts may in the same suit be rele- 
vant under this clause : the necessity of corroboration prescribed by 
s. 34 does not arise. Though accounts which aie relevant pnder this 
clause do not as a matter of law require coiroboiation, the Judge is * 
not bound to believe them without corroboration ; that is a matter » 
on which lie must exercise his own judicial discretion as a Judge of 
tact. 3 

Cases. — Account books. — In a suit to lccover money due upon 
a running account the plaintiffs produced their account books, 
which weie found to be books regulaily kept in the course of business 
in suppoit of their claim. One of the plaintiffs gave evidence as 
to the entries in the account books, but in such a manner that it 
was not clear whether he spoke from his personal knowledge of the 
transactions entered in the books, the entries in which were largely 
in his own handwriting, or simply as one describing the state of 
affairs that was shown by the books. He was cross-examined, but 
no questions were asked him to shpw that he was not speaking as to 
his personal knowledge. It was held that the evidence given as 
above should be interpreted in the manner most favourable to the 
plaintiffs, and might be accepted in support of the entries in the 
plaintiffs' account books, which by themselves would not have been 
sufficient to charge the defendants with liability. 4 , * 

Marriage register.— A register of marriages kept by the Kazi, 
since deceased, who celebrated the marriage, in whicl! regisfer was 
entered the amount of the dower, was held to be admissible and 
relevant, as evidence of the sum fixed, being an entry in a book kept 
in the dUcharge»of duty within this clause fi 

Samadaikat book. — Entries of payments made by a creditor 
in the ledger (scCmadaskat book) belonging to the debtor fall within 

‘ t *Reg v, kanmanta, (1877) 1 Bom. (1904) 28 Bom, 294 ;<> Bom. L. R. 50. 
6 iq 4 D war ka Das v. Sant Bakhsh, 

1 8 Munchershati Bezotijt V. The (1895) 18 All. 92 
New Dhutumsey S. W. Company* 5 Zakevi Begum v. Sahtm Begum, 
(1880) 4 Bom. 576. * (1892) 19 Cal 689, p c 

a s Jlamfivarabai v. Balaji Shridhat , 
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this clause, and although they are admissions in his own favour they 
are not precluded by s. ax. 1 

Clause 3.— 1 Statement against the Interest of maker.’— -This 
^clause is based upon a knowledge of human nature. Self-interest 
induces a man to be cautious in saying anything against himself. 
When one makes a declaration in disparagement of his own rights or 
interests, it is generally true, and because *it is so the law has deemed 
it safe to admit evidence of such declarations. 

Declarations against interest should, to be admissible, have been 
against interest at the time they were made , and it is no answer 
^that they might possibly turn out to be so subsequently. 2 They 
are relevant though the declarant had no personal knowledge of the 
facts therein mentioned, but received them merely on hearsay 3 ; 
though he himself would have been incompetent as a witness to 
testify 4 ; a^id though he had an interest or motive to misstate the 
"facts which render the declarations of no value. 5 The confession 
-Of an accused person who is dead implicating himself and an accom- 
plice in a crime is admissible under this clause and is not excluded 
by ill. (b) to s. 30. 6 The question of admissibility is not a question 
•Of value. 

This clause comprises three classes of declarations against 
interest : (1) where they affect the declarant’s pecuniary interest ; 

(2) his proprietary interest ; and (3) his personal liberty or property 
by tending to charge him with a crime or to subject him to payment 
of damages. 

The form of the declaration is immaterial ; it may be verbal or 
written, in a deed or a will or any other document. 

This clause renders relevant a statement which would have 
exposed a man to a criminal prosecution. Under the English law 
such statement is not admissible. 

Cases. — The plaintiff sued in 1893 to recover possession of 
certain land. The defendants denied the plaintiff’s title. The 
plaintiff tendered in evidence a registered mortgage-deed of adjacent 
land executed in *1877, which set forth the boundaries of the land 
comprised in the mortgage, and as one of such boundaries referred 
to the land in question as then belonging to the plaintiff. At the 
-date of the deed there was no litigation existing between the present 
litigants, and at the date of the present suit the mortgagor was 
dead. It was held that the statement in the deed' was admissible 
under this clause as a statement against the pecuniary or proprietary 
interest of the mortgagor. 7 

I Jethibai v. Putlibai , (1912) 14 M. 410. 

Bom. L. R. 10:0. S Taylor v. Witham> (1876) $ Ch, 

? Ex parte Edwards, (1884) 14 D. 605. 

-#* B. D; 413. e Nga Pa Yin v. King-Emperor, 

9 Crease v, Barrett, (1835) 1 C. M. (1904-06) U. B. R. (Evi.) 3. 

4 K» 919. w 7 Kingawa v. JBharmafpa, (1897) 

I Gtea&pw v. Atkin , (1833! * C 23 Bom. 63, , 1 



SEC. 32 .] STATEMENTS BY PERSONS NOT WITNESSES, ' 10 T’ 

A statement by a landlord, who is dead, that there was a tenant 
on the land is a statement against his proprietary interest and. 
admissible under this clause . 1 

In a suit to redeem a house and a garden, part of the property; ^ 
covered by a deed of heirship executed by a Hindu widow in favour 
of plaintiff's father, and which property had been mortgaged by the- 
widow’s husband, the defendant denied the plaintiffs right to re- 
deem on the ground that neither he nor his father was heir of the 
mortgagor. The plaintiff tendered the deed of heirship in support 
of his right. It was held that the document was admissible under 
this clause, as it was manifestly a declaration by the widow against 
her proprietary interest, for by it she divested herself of her widow's 
interest in the property , 2 

If a person have peculiar means of knowing a fact, and make h 
declaration or written entry of that fact, which is against his interest 
at the time, it is evidence of the fact as between third persons after 
his death, if he could have been examined to it in his life-time. And 
therefore an entry made by a man midwife of having delivered a 
woman of a child, in a book on a certain day, referring to his ledger 
in which he had made a charge for his attendance, which was marked 
as paid, is evidence upon an issue as to the age of such child . 3 

A statement made by a deceased person in his will that he had 
spent a certain amount in effecting repairs to his house was held to- 
be not admissible in evidence as it was not a statement made against 
his pecuniary or proprietary interest . 4 

In a trial* for forgery, one of the co-accused had made a state- 
ment before the inquiring Magistrate, but he died before the trial 
commenced. The statement was fet in under this section. It was* 
held that the statement was inadmissible since its maker had already 
rendered himself liable to criminal prosecution at the time it was 
made . 3 

Clause 4.— 4 Opinion as to public right or custom. —The 

admissibility of the declarations of deceased persons in cases of 
public right or custom, or matters of public or geijeral*!nterest, is 
allowed as these rights or customs are generally of ancient and 
obscure origin, and may be acted upon only at distant (intervals of 
time ; direct proof of their existence is not, therefore, demanded . 6 

The principle on which the exception of reputation regarding 
public rights rests i& this — that the reputation can hardly exist 
without the concurrence of many parties interested to investigate 

the subject, and such concurrence is presumptive evidence of the 

• > 

1 Abdul Aziz Molla v. Ebrahim 4 Nay hart v. Ambabai , (19x9) 22 
MoUa t (1904) 31 Cal. 965. Bom, I-. R. 57. 

* Hart Chinlaman Oik shit v. Moro 3 Emperor v. Keshan Narayan , 
Lakshman , (1886) 11 Bom. #9. , * (1913) 2 5 Bo™- L. 248. 

3 Higham v. Ridgwap, (1808) xo * 6 The Queen V. Inhabitants of 

East 109, * Bedfordshire , (1855) 4 E. ft B. 535. 
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existence of an ancient right, of which direct proof cannot be given 
in most cases . 1 

The admissibility of the declarations of deceased persons in such 
cases is sanctioned, because in local matters, in which the community 
are interested, all persons living in the neighbourhood are likely to 
be conversant ; because, common rights and liabilities being natur- 
ally talked of in public, what is dropped in conversation inspecting 
them may be presumed to be true ; because conflicting interests 
would lead to contradiction from others if the statements were false ; 
and thus a trustworthy reputation may arise from the concurrence 
of many parties unconnected with each other, who are all interested 
in investigating the subject . 2 

Public and general rights. — Public rights are those common 
to all members of the State, e.g., rights of highway or of ferry or of 
fishery. General rights are those affecting any considerable section 
of the community, e.g , disputes as to the boundaries of a village 
The right must have been one of whose existence the declarant 
should be aware. If the declaration is made otheiwise than upon 
the declarant's own knowledge it will be rejected. 

This clause will be inapplicable to a document purporting to 
deal with the rights of a private individual as against the public, 
in which the interests of the individual form the subject-matter of 
the statement . 3 

Illustration (t) exemplifies this clause. 

Statement before any controversy had arisen — The declarations 
should have been made ante litem motam , i.e., before the 
beginning of any controversy and not simply before the commence- 
ment of any suit involving the same subject-matter. The operation 
of bias is thus excluded . 4 

To make a statement inadmissible bn the ground that it was 
made post litem motam the same thing must be in controversy before 
.and after the statement is made . 8 

Case* — The lower Court had admitted in evidence a statement 
signed by several witnesses to the effect that a widow of the Kudwa 
Kunbi caste could adopt, according tp the custom of the caste, with- 
out the express authority of her husband. It was held that this 
*clsuse was not applicable to the case, as the evidence was required 
to prove a fact in issue, and not merely a relevant fact. The state- 
■ ment was, therefore, inadmissible to prove th&alleged custom . 6 

Clause 5*— Statements as to existence ot relationship.— State- 
N me nts relating to the existence of any relationship between persons 


I Wright v. Tatham, (1888) 5 Cl. 
fc F. 670, camp. 401, 417. 

a Per Lord Campbell, C J , m The s Katti Prasad v. Mathura P\ 
>Quun v. Inhabitants of Bedfordshire, 3 (1008) 30 All. 510, P. c. 

* {* 8 53 ) 4 E. A B, $35, 54a. V 6 Patei Vandravan Jekisan V. 

> ^ 6 Hpnigery. Bros, U900) 3 Bom,* MantiaiChumUxl, *3 Bom, 


4 * Berkefy* Peerage case, U8i») 4 
Camp. 401, 417. 

‘w Prasad v. Mathura Prasad, 


- Hpniger .. 

Booh 433 


— „ Paul 
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alive or dead as to whose relationship the declaraht hai: i^^«al 
means of knowledge are admissible if they are made before the; 
question in dispute was raised. 

Illustration (A) exemplifies this clause. See also ill. (/). 

English law.— According to English law, a certain degree of 
relationship is necessary in order to make such statements admissir 
ble. Declarations respecting matters of pedigree are not, therefore, 
admissible if they proceed from illegitimate members or friends or 
servants, or neighbours of family in question. This Act only re- 
quires the existence of any special means of knowledge of the rela- 
tionship on the part of the person making the statement. 

Marriage — Strict proof of marriage is necessary in certain 
criminal offences, e.g., bigamy, adultery, enticing away a married 
woman. This clause has no application in such cases. 1 Otherwi^fe 
general reputation of marriage is admissible. 

Cases. — The statement in a genealogical tabic filed by a mem- 
ber of the family, before any question arose as to the latter, is rele- 
vant under this clause. 2 

A genealogical table purporting to have been made by a person 
since dead, but which was shown to be merely an exhibit binding 
on him for the purposes of a former suit, was held to be inadmissible 
in evidence, having been made without the personal knowledge and 
belief which must be found or presumed in any admissible statement ' 
by a deceased person. 3 

A document, ancient and genuine, purporting to be a family 
pedigree, was produced in evidence in a mutation case by one Jiraj. 
The record was brought before the civil Court in a suit in which the 
plaintiff's relationship to one Hulas, the last male owner of certain 
property, was in question. Jiraj stated that he had received the 
pedigree from his grandfather. It was not proved who had pre- 
pared the pedigree. It was held that it was not necessary to snow 
who had made the statements mentioned in the pedigree and that it 
was admissible in evidence under this section. 4 

The oral evidence in a case consisted of statements made by the 
plaintiffs as to their descent, the information^ as to •which they had 
received from their ancestors. Objection was taken t^hat such of 
these statements as were made since 1847 were inadmissible in evi- 
dence under els. 5 and 6 as being post litem. The Judicial Committee 
held that they were admissible, the heirship of the then claimants , 
H<& being res$y*in dispute at that time. 5 Where the responds 
ent claimed tb bC ? a grand-daughter of the deceased, her father 
having; predeceased the grandfather, and there being no other; 

1 Bmpresi fps ^ PUamber Singh, r Bahhsh Singh, (1902) 25 All. 143, P. e. 

{1S79) 5‘Cali ^ 5 , P*,B. 4 Jahangir v, Sheoraj Singh, (19*5) 

a ■. Shyamanand lias Mohapatra v* 37 All. 600. 

Santo Kanto Das lohapatfa, (1904) V 8 Bahadur Singh v. flfohar Singh , , 

32 <jal. 6.; ; 1 ; w (i90i) 24 All. 94/P. C. 
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blood relations surviving to give evidence to relationship, it was 
held that evidence of general repute was of considerable importance; 
provided it was cogent. 1 

A statement relating to the existence of any relationship con* 
tained in a document signed by several persons, some only of whom 
are dead, is admissible in evidence. 2 * 

For the purpose of the decision of a question of limitation, it 
was necessary to prove the date of the plaintiff's birth. The plaint- 
iff and one of his witnesses each spoke to statements made to them 
by relatives of the plaintiff, who were since deceased, relating to 
the date of the plaintiff's birth. It was held that such statements 
were admissible in evidence. 3 A statement as to the age of a 
member of a family made by a sister was held admissible after her 
death. 4 In an action to recover the amount due upon certain mort- 
gages, the defendant pleaded that he was an infant when he executed 
them, ^s evidence in support of this plea there was tendered at 
the trial an entry, recording the date of the defendant's birt|i made 
by the defendant's deceased father in a book in which he made 
similar entries with regard to his family. It was held under an 
Ordinance exactly similar to the Indian Evidence Act that having 
regard to ill. (/) to s. 32 the entry was admissible in evidence. 5 

Case in which the plaint in a former suit verified by a deceased 
member of the family, and as such having special means of know- 
ledge was held admissible under this clause, to prove the order in 
" which certain persons were born and their ages. 0 In a suit to re- 
cover possession of property which had belonged in her life-time to 
F, one of the material issues was whether the plaintiffs were, or were 
not, the sons of M, paternal uncle of F. In support of their state- 
ment that they were the sons of M the plaintiffs tendered in evidence 
the plaint in a suit, filed some years before this litigation in which F 
as plaintiff had impleaded them as defendants, describing them as 
the sons of M. It was held that this plaint was not only admissible 
evidence on the subject of the plaintiff's relationship to M but was 
evidence to which considerable weight might be attached.* 

Eviderxe of competent witnesses as to their having heard the 
names of the ancestors recited by members of the*plaintiff's family 
on ceremonial and other occasions was held to be admissible evidence 
in support of the pedigree on which the plaintiff based h^s claim. 
Such evidence is not open to criticism merely on the ground that the 
Witnesses are relatives. 0 

1 > „ r> 

I Ma Hmun v. Ma Ngtvc Thin , 3 Mahomed Syedol v. Yech JDoi, 

(iQ'3) 1 Ranp. 34. (1916) 43 I. A. 256, 19 Bom. L. R. 157. 

* Chandra Nath Roy v. Nilmadhab 6 Dhanmvil v. Rqm Chunder Chose, 
Bkuitacharjee , (1898) 26 CaJ. 236. (1890) 24 Cal. 265. ' ;* 

8 Nam Chandra Dutt v. Jcgsswar 7 Mauladad Khan \\ Abdul Sattar, 
Narain Deo , (1893) 20 Cal, 758. (101 7} 3Q All. 426. 

‘I. 4 Qriental Government Security Life • Debi Per shad Chowdhry v. Radha 
Company , Limited v. Nora* Ckowdhrain , (1904) 32 Cal. 84, P. c, 
Chari, (190;) 25 Mad 183. < , >■ . ; ' . . 



tSEC. 32 .] STATEMENTS BY PERSONS NOT WITNESSES. Ill 

In a suit on a promissory note, to which the only defence was 
minority, a statement made by the defendant's father (who died 
before proceedings by way of suit had been contemplated) to a 
witness as to the age of his son, it was held that such a statement 
was inadmissible as evidence of the age of the defendant in support 
of his defence. The Court said the illustration (/) to this" section 
would be material in cases of pedigree ; but the rule which admits 
hearsay evidence in pedigree cases is confined to the proof of the 
pedigree, and does not apply to proof of the facts which constitute 
a pedigree, such as birth, death and marriage, when they have to be 
provea for other purposes. » 

The plaintiff, to prove his relationship, produced a pedigree 
which was prepared from the statements of bards and papers pro- 
duced by them, some time ago by a Raja to settle the class of Tha- 
kurs to which he belonged. It was held that the pedigree was not 
admissible ; since neither any of the bards nor the Raja who 
assembled the bards of the family and with their assistance had the 
pedigree drawn up was called as a witness and no proof was given 
that they were within any of the descriptions given by this section 
which made it unnecessary to call them. 2 

Clause 6. — -Statement as to relationship in a will or deed. 
—Under this clause statements relating to the existence of relation- 
ship between deceased persons made before the question in dispute 
was raised are admissible when they are contained in a will or a 
deed or in a family pedigree, or upon a tombstone. It is not neces- 
sary as in cl. 5 that the statements should have been made by a 
person who had special means of knowledge, simply because it is 
not probable that a person would Insert in a will or a solemn deed 
any matter the truth of which he did not know. 

The word * verbal 1 used in the beginning of this section has no 
application to this clause. 

Illustrations (/) and (m) exemplify this clause. 

Difference between clauses 5 and 6. — Clause (5) refers to statements 
relating to the existence of any relationship between persons 
alive or dead, jnd the statement is to be. madS by a person 
who had special means of knowledge, that is, it imposes # the rejtric- 
iion that the person making the statement should have special means 
of knowledge. Clause (6) refers to the existence of relationship 
between deceased persons only ; and it imposes no such restriction as 
under cl. 5. It is»enough if the statement is made in a will or deed 
relating to the affairs of the family or in any family pedigree, etc., 
no matter by whom it was made. Clause (6) also refers to pedigree, 
but differs from cl. (5) in this : — that in cl. (5) the evidence is the 
declaration of the person deceased or otherwise unproduceable ; in 
cl. (6) the evidence is that of things, such as genealogical trees, 
tombstones, etc. • 

1 Bipin Bihaty Daw *v. Sreedam 2 Surjan v. Sardar , (1900) & Bon. 
Chund* t Dey, (1886) 13 Cal. 42. L, R. 942, 23 All. 72, p. p. 
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Cases. — Horoscope. — In a Suit to recover possession of immov- 
able property the plaintiff tendered in evidence a horoscope which, 
he said, had been given to him by his mother and had been seen by 
members of his family and used on the occasion of his marriage . 
He was unable to say by whom the horoscope, or an endorsement 
on it, which purported to state what his name was, had been written. 
It^jyas held that the horoscope was not admissible. 1 This case has 
been distinguished in a Madras case where the defendants relied on 
a horoscope produced by the plaintiff's mother and which had been 
a public record from a period ante litem motam and was put in as an 
admission under ss. 17 and 18. 2 

Pedigree table. — In a suit for an inheritance claimed by the 
. plaintiffs, alleging themselves to be collateral relations and heirs of 
the last male owner, through an ancestor common to him and to 
them, a pedigree table was put in evidence. The persons from whose 
statements at no distant date the pedigree had been drawn up were 
absent, and it had not been shown that this had been for afty one 
pr other of the reasons contained in this section. It was held that 
the pedigree table was ifiadmissible. 3 A family pedigree was sought 
to be proved by the books kept by the family chronicler prepared 
by the chroniclers from time to time from the information supplied 
by members of the family. It was held that the pedigree would be 
admissible under this clause and also under cl. 2. 4 

Clause 7 . — A statement contained in any deed, will, or other 
document which relates to a transaction by which a right or custom 
in question was created, modified, recognized, asserted, or denied, 
is admissible under this clause. # 

The word 1 verbal ’ used in the beginning of this section natur- 
. .ally does not apply to this clause as well. 

f\ * Under this clause the word * right * will include both public 
' and private rights. But, under the English law, evidence of reputa- 
tion is not admissible when private rights are concerned. 

This clause includes any deed or will, so that the rule as to 
ancient possessions is extended or enlarged ; for now a statement in 
. , any relevant document, however recent, and thoqgb not more than 
thirty year?’ old," will be admissible. 5 

. Clause 8. — When a number of persons assemble together to 
give vent to one common statement, which statement expresses the 
feelings or impressions made in their minds at the time of making it, 
that statement may be repeated by the witnesses,*and is evidence.® 
Thus, where a person was charged with raising a seditions mob, 


Ham Narain fidUia 
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expressions of alarm by persons in the neighbourhood were ad- 
mitted m evidence to show the feelings produced by the gathering; * 
complaints made to the police by persons alarmed at violent Chartist 
meetings were admitted 2 ; evidence that a plaintiff was publicly 
laughed at in consequence of a libel was admitted to prove that the 
libel referred to the plaintiff.'* 

33. Evidence given by a witness in a judicial 
Relevancy oi proceeding, 1 or before any person author- 
lor^rov mg 6 "m ized by law to take it 2 , is relevant® 
subsequent pro for the purpose of proving, in a subse- 
tnitbof facts quent judicial proceeding, or m a later 
therein stated stage of the same judicial proceeding, 
the truth of tha facts which it states, when the witness 
is dead 4 or cannot be found, 6 or is incapable of giving 
evidence/ or is kept out of the way by the adverse 
party/ or if his presence cannot be obtained without 
an amount of delay or expense which, under the 
circumstances ot the case, the Court considers 
unreasonable 4 . 

Provided— 

that the proceeding was between the same parties 4 
or their representatives in interest ; 

that the adverse party in the first proceeding had 
the light and opportunity to cross-examine* ; 

that the questions in issue were substantially the 
same in the first as in the second proceeding.* 

Explanation . — A criminal trial or inquiry shall be 
deemed to be a proceeding between the prosecutor 
and the accused within the meaning of this section. 

* COMMENT 

Evidence of depositions of former trials is admissible as it 
forms ajt exception to the hearsay rule. Depositions are m general 
admissible only after proof that the persons who made them can- 
not be produced before the Court to give evidence. It is only m 
cases where the "production of the primary evidence is beyond the 
party power that secondary evidence of oral testimony is admis- 
sible. This section enumerates the cases in which the evidence 
given by a witness (a) in a judicial proceeding, or (6) before any 
person authorised by law to take it, is relevant in a subsequent 


l Redford v 


Btrlty, (1822) 1 St 

nft 


Sc P 


275. 



114 the law of evidence. [chap. it. 

Judicial proceeding or a later stage of the same proceeding. Such 
cases are five in number, viz : — 

(a) when the witness is dead ; . 

(b) when he cannot be found ; 

(c) when he is incapable of giving evidence ; 

(d) when he is kept out of the way by the adverse party ; 

and 

(e) when his presence cannot be obtained without an amount 
of delay or expense which the Court considers unreasonable. 

The use of such secondary evidence is limited by three pro* 
visos. Such evidence will be only admissible — 

(i) if the proceeding was between the same parties, or their 
representatives in interest ; 

(t (2) if the adverse party in the first proceeding had the right 
and opportunity to cross-examine ; and 

(3) if, the questions in issue were substantially the same in 
* the first as in the second proceeding. 

Evidence given on a different occasion is also admissible to 
contradict a witness (s. 155) or to corroborate him (s. 157). 

1 . 1 Evidence given In a judicial proceeding.'—" It must 
be proved that the witness was duly sworn in some judicial pro- 
ceeding. to the authority of which the party, against whom his 
testimony is offered, was legally bound to submit, and in which 
he might have exercised the right of cross-examination Evi- 
dence of a witness in a proceeding subsequently pronounced to 
be one coram nonjudice is not admissible. 2 

2. 1 Before any person authorised by law to take It/ — A 

deposition is inadmissible unless ii was taken by an officer or other 
person authorised by law. 

3 . 1 Is relevant/ — Depositions which satisfy the conditions 
laid down in this section are relevant for the purpose of proving 
the truth of the facts which they state. They are, however, open 
to all the objections which might have been raised if the witness 
himself had, been present during the trial. Leading and other 
illegal questions'* are, therefore, not allowed to go in. 

The burden of proving that the conditions essential to the 
admissibility of depositions under this section have been com- 
plied with lies on the person who tenders the evidence. The 
depositions of witnesses given in a counter-case may be used as 
evidence against them on their trial as accused persons, but such 
depositions could only be evidence against the persons xhaking 
them. 3 v 

Depositions satisfying the conditions of this section may be 
received in evidence at any subsequent stage of the' case before 

another Court. The power given by this section require* to be 

* 

• Taylor, nth Edn., 3,465, p. 344. * Queen-Entpress v. Gann Soubm, 

/ ** Aim* Jfafcii,(x88z) 3 Mad. 48, 51. . <1888) 12 Bom. 440. 
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exercised with great caution and the Court must insist on strict 
proof before holding that the requisite conditions have been 
satisfied. 1 

Evidence not otherwise admissible, or which would have been 
liable to rejection if any objection were taken to^it, may be per* 
fectly good. evidence if admitted by the consent of'the parties. 2 

Objections as to the admissibility of evidence should be raised 
at the trial and at any rate in the Court of first appeal and will 
not as a general rule be entertained by the High Court if raised 
for the first time in second appeal. 3 

(а) ' When the witness Is dead . 1 — The death of the witness 
whose evidence is to be admitted should first be strictly proved 
unless it is admitted on the other side. 

The deposition of a witness, who was not cross-examined 
before the committing Magistrate and who died before the trial, 
was held admissible because the accused had the right and oppor- 
tunity* of cross-examining him notwithstanding the omission of 
their pleader to avail himself of that right. 4 * 

(б) ' Cannot be found.' — Proof of a diligent search is necessary 
before tendering the evidence of a witness who cannot be found. 
A Sessions Judge, finding that the witnesses, who had been sum- 
moned to give evidence for the prosecution, did not appear on the 
date fixed, adjourned the case for eighteen days and ordered fresh 
summonses to be issued. On the adjourned date, the witnesses 
were again absent. Thereupon the Sessions Judge made use of 
the evidence, which those witnesses had given before the commit- 
ting Magistrate, purporting to do so under this section. It was 
held that the evidence could not bfi so used ; but the Sessions Judge 
ought to have directed warrants to issue to enforce the attendance 
of the prosecution witnesses and compelled their attendance in 
the Court* 

Section 512 of the Code of Criminal Procedure supersedes 
this section to a certain extent. It provides that if it is proved 
that an accused person has absconded, and that there is no im- 
mediate prospect of arresting him, the Cour£ competent to try or 
commit for trial such person for the offence complained of may, 
in his atggpnce, examine the witnesses (if any) produced on tfehalf 
of the prosecution, and record their depositions. 

(c) ' Incapable af giving evidence. —There must be an 
incapacity of a permanent character, and not of a momentary 
or temporary character. 6 But in a later case the Calcutta High 


i Maung A Ipo v. King- Emperor, 

(1923) 1 Kang. .312. 

a Lahshman v. Amrit , (1900) 

24 Bom. 591 ; Rzdha Kishan v. Kedar 

Noth, (1924) 46 All. 815. • 

a Radka Kishan v. JKedar Nath , 
(1924) 46 All. 815. • 


4 Queen-Empress v. Baswanta , 

(1900) 2 Bom. L. K. 761, 25 Bom. 168. 

5 Dost Muhammad v. King- 
Emperor , (1905) 2 A. L. J. U. 599, 25 
A. W. N. 202. 

a In re Pyari Lall , (1879) 4 C. L. 
R. 504. # 
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Court has held that the incapacity contemplated. by the section 
is not necessarily a permanent one and that something short of 
permanent incapacity might satisfy the words of the section . 1 

Precise evidence should be given as to the nature of the illness 
and the incapacity to attend. When a witness is shown to be 
insane, his evidfcnce, given in a former judicial proceeding, is rele- 
vant in a subsequent judicial proceeding. 

' Kept out of the way.’ — The admissibility of the evidence 
given by a witness who is kept out of the way by the adverse party 
is admissible upon the broad principle of justice which will not 
permit a party to take advantage of his own wrong. 

(e) 4 Presence cannot be obtained without an amount of delay 
or expense, etc.’ — It is only in extreme cases of expense or delay 
that the personal attendance of a witness is dispensed with, 
and his evidence given in a former inquiry referred to . 2 The 
Judge mftst satisfy himself that the presence of the witness cannot 
be obtained without an amount of delay or expense which he 
considers to be unreasonable. Merc consent of the prosecutor and 
the accused's pleader to that effect is not sufficient . 3 Inconve- 
nience to witnesses or amount of expense is no ground where the 
entire case rests on the evidence of those witnesses . 4 


* (4) ‘Proceeding between the same parties.’— The two suits 
must be brought by, or against, the same parties, or their 
representatives in interest, at the time when the suits are proceed- 
ing and the evidence is given . 5 This proviso is based on the 
grounds of reciprocity, because the light to use evidence being 
co-extensive with the liability to be bound thereby, the adversary 
in the second suit has no power to offer evidence in his own favour 
which, had it been tendered against him, would have been clearly 
inadmissible. R charged A with bieach of trust, and S gave evi- 
dence in support of the charge. A being acquitted, R was tried 
for making a false charge and S for perjury. It was held that the 
depositions given by witnesses in the first case could be used against 
R in the second case, but not against S under this section . 2 


(5) 4 Adverse party has the right and opportunity to cross- 
examine. ’—'This proviso is based on the fundamental principle 
in the administration of justice that every man shtmld have 
an opportunity of cross-examining witnesses whose evidence is 
to be used against him. If the adverse party has had liberty to 
cross-examine and has not chosen to exercise it/ the case is then 
same in effect as if he had cross-examined. It is not necessary that 


1 Emfiress v. Asgnt Hossnn, (i88x) 

6 Cal. ??4. 

s Empress of India v Mulu, (1880) 
a All. 646. 

* Its Annavi Mutkiriyan, (1915) 
39 Ml 4 . 449 

, % Queen-Empress v. T, Burke, 


(1884) 6 All. 324. 

S Sit* talk Bats v> Qfokeek Ctmuder 
Chucherbati, ( 18861 12 Cal. 637. 

e Ram t Redds, (1881) 3 Mad. 48, 
51. See Emperor v. Kadke Med, (1919) 
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the opponent should have exercised his right of cross-examining* 
for the depositions will be relevant i f he deliberately forbore from, 
or waived the absence of, an opportunity for cross-examining. 

The words “ opportunity to cross-examine ” do not imply 
that the actual presence of the cross-examining party 01 his agent 
before the tribunal taking the evidence is necessary. To make 
evidence admissible against an accused person under this section 
the fact that he had full opportunity of cross-examination must 
be proved. 2 

(6) 4 The questions in issue must be substantially the same 
in the two proceedings. 9 — The principle involved in requiring 
identity of the matter in issue is to secure that in the former 
proceeding the parties were not without the opportunity of 
examining and cross-examining to the very point upon which 
their evidence is adduced in the subsequent proceeding. And 
though separate proceedings may involve issues, of which some 
only are common to both, the evidence to those common issues 
given in the former proceeding may be given in the subsequent 
proceeding. Thus, if in a dispute respecting lands, any fact comes 
directly in issue, the testimony given to that fact is admissible 
to prove the same point in another action between the same 
paities or their privies though the last suit relates to other lands. 
Whether the questions at issue are substantially the same, depends 
upon whether the same evidence is applicable, although different 
consequences may follow from the same act. 4 Where the same 
question is substantially in issue in both the proceedings, it does 
not matter that they relate to different transactions or property. 5 
A prosecution was instituted by S against N at the instance and 
on behalf of F for criminal trespass in respect of a certain house, 
and on his own behalf for assault and insult. S gave evidence 
at the trial in support of these charges. F subsequently brought 
a civil suit against N for possession of .the same house under s. 9 of 
the Specific Relief Act. S died before the institution of the civil 
suit. At the trial of the civil suit the deposition of S ig the crimi- 
nal Court was tendered by F as evidence on the issme of possession. 
It was held that, S being dead and the proceedings being between 
the same parties and the issues being substantially • the Same* 
the depff&tion of S was admissible. 6 In the proceedings before 
a Magistrate on a charge of causing grievous hurt, two (among 
other) witnesses,, one of whom was the person assaulted, were 
examined on behalf of the prosecution. The prisoners were com- 

1 M*Combie V. Anton , (1843) 6 4 The Empress v Rochta Mohato , 

M. & G. 27. * (1881) 7 Cal. 42. 

2 Queen-Empress v. Ramchandra s Llanover v. Homfray , (1881) 19 
Govtnd Harshe, (1895) 19 Bom 749 ; Ch. D. 224. 

Sadu v. The Empress , (1885) P. R. • Foolhissory Dassee v. Nobtn 
No. 26 Of 1885 (Cr.).* # Chunder Bhimjo , (1895) 23 Cal. 441. 

8 Rami Reddi . fi 88 i 1 a Mad. 48. U. 
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mitted for trial. Subsequently the person assaulted died in con- 
sequence of the injuries indicted on him. At the trial before the 
Sessions Judge, charges of murder and of culpable homicide not 
amounting to murder were added to the charges of grievous hurt. 
The deposition of the deceased witness was put in and read at the 
sessions trial. It was held that the evidence was admissible 
either under s. 32, cl. 1, or this section, notwithstanding the addi- 
tional charges before the Sessions Court. 1 

Explanation. — This explanation is intended to do away 
with the objection that, in criminal cases, the Crown is a prose- 
cutor. 2 The effect of the explanation is that the deposition taken 
in criminal proceedings may be used in a civil suit, and vice versa. 

The use of a deposition in a criminal case in a subsequent 
civil action is subject to the provisions of this section. The intro- 
duction and use of such depositions in bulk in a subsequent civil 
suit for r the purpose of either contradicting or discounting the 
evidence of witnesses given in the suit, are illegitimate, unless the 
particular matter or point had been placed before the witness as. 
one for explanation in view of its discrepancy with the evidence 
then being tendered. 3 

CASES. 

Where the only evidence that a witness could not be found 
was the statement of a police officer, that search had been made 
for him to summon him but he could not be found, that a war- 
rant was also issued and that he was a man of another district, 
but no warrant was produced and there was no evidence of any 
attempt to serve it, or, if so, pf what was done for the purpose, 
it was held that sufficient ground had not been established for 
the admission of the previous deposition of the witness under this 
section. 4 j 

In a trial before the . Sessions Court, the presiding Judge 
admitted into evidence the deposition of a witness given before 
the Magistrate, under the provisions of this section, although 
the witness was alive, resided within the jurisdiction of the Court, 
and his attendance .could have been procured without any very 
grea£ delay or expense. The Judge having relied on the evidence 
in his charge to the jury, it was held that the deposition ought 
not to have been admitted at all. The application of this sec- 
tion in criminal cases ought to be confined 0 within the narrowest 
limits. Where a witness is material, justice 0 requires that he 
should, if possible, be examined at the trial in the presence of the 
accused. Where the evidence of a witness is not jnaterial, there 
.is no need to introduce it under this section. Jt can only be in 

I The Empress v, Rochia Mokato, Shriniuas Pandit, (1913) 17 Bom. 

■ (1881) 7 Cal. 4*. , L. R, 327, 39 Bom. 441, p. c. 

, 3 Soojan Bibe p v. Achmut AH, ' * Emperor v. Kangal Halt, (1903)1 
|iS74)T 14 Bang. L. R. App. 3. 41 Cal. 601.5 - 

Bat Gangadhar Tilda-, V. Shti: 
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very extreme cases that it is right to make use of the evidence 
of an absent witness under this section in a criminal trial where 
that evidence, if true, would be extremely material. 1 

In an appeal from a conviction of theft, the Sessions Judge 
-set aside the conviction and entered upon an enquiry fof the 
purpose of ascertaining whether proceedings should not be insti- 
tuted against the complainant for making a false charge of theft. 
In the course of those proceedings, the accused in the theft case 
was examined as a witness and the complainant cross-examined 
him. Ultimately the Sessions Judge ordered the complainant 
to be committed for trial on the charge of making a false charge 
•of theft. At the trial as the presence of the accused in the theft 
■case could not be procured, his statement before the Sessions Judge • 
was allowed to go upon the record. The admission of this state- 
ment was objected to as being against the provisions of this sec- 
tion. H, was held that the statement could not go upon the record, 
inasmuch as the proceedings before the Sessions Judge having 
been held under s. 476 of the Criminal Procedure Code, the then 
complainant had no right to cross-examine the then accused when 
he made the statemnet. 2 

STATEMENTS MADE UNDER SPECIAL CIRCUMSTANCES. 

34. Entries in books of account, regularly k?pt 
Entries in * n the course of business, are relevant 
booksofaccount whenever they refer to a matter into 
-w ten relevant. w hicli the Court has to inquire, but such 

statements shall not alone be sufficient evidence 2 to 
charge any person with liability. 

Illustration , 

A sues B for Rs. 1,000, and 9hows entries in his account books showing 
B to ba indebted to him to this amount. The entries are relevant, but a re not 
sufficient, without other evidence, to prove the debt. 9 

COMMENT. 

This section is based upon the principle that entries made 
regularly in the course of business are sure to be accurate. * In 
all such eiftfies the writer has full knowledge, no motive to false- 
hood, and there is the strongest improbability of untruth. 

Such books ar$ admissible under s. 32 (2) as statements made 
by person in the ordinary course of business or entries made by 
him in books k$pt in the ordinary course of business. Such books 
are also relevant under section 159 to refresh the memory of the 
writer. 

English law. — Under English law such entries are not 

admissible in evidence on "the ground that to admit such evidence 

* * 

I * Emperor v. Lahshmai Totaram # 2 Emperor v. Bakir Saheb Amir 

>9X5) *7 Bom, L, R. 590. Sahebj (19x6) xS Bom. L, R. 384. 
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is a violation ol the rule that no man shall be allowed to manu-’ 
facture evidence in favour of himself. To make entries in the 
course of business admissible, they must be shown to have been 
made, contemporaneously with the acts which they relate. Even 
then such entries are evidence only of those things which it was 
the duty of the person to enter, and are no evidence of independent 
collateral matters. There is no such restriction in the section. 

1. ‘ Regularly kept In the course of business.’— The Bombay 
High Court has held that books of account must be entered 
up from day to day or from hour to hour as transactions take 
place. Where a person was employed by anpther at intervals of a 
week or fortnight, to write up the letters, account-books, the latter 
furnishing him with the necessary information from loose memor- 
anda or, orally, it was held that such books could not be received 
as evidence under this section. 1 

But the Calcutta High Court has dissented from this view 
and has laid down that the admissibility of books of account regu- 
larly kept in the course of business is not restricted to books in 
which entries have been made from day to day, or from hour to 
hour, as transactions have taken place. The time of making the 
entries may affect the value of them but should not, if they have 
been made regularly in the course of business afterwards, make 
them irrelevant. The course of business in keeping the accounts 
in the office of a Talukdari estate was that monthly accounts were 
submitted by Karindas at the head office where they were ab- 
stracted and entered in an account book, under the date of entry, 
that being in some cases many days after the transaction of pay- 
ment or receipt ; but the entries were made in their proper order, 
on the authority of the officer whose duty it was tojreceive or 
pay the money. It was held that the entry in the account book 
was admissible as corroborative evidence of oral testimony to the 
fact of a payment, for what it was worth, objection being only 
to be made to its weight, not to its relevance, under this section. 2 
Though the actual entries in books of account regularly kept in 
the course of business are relevant, such, a book is not by itself 
relevant to raise an inference from the absence of anji*$ntry relat- 
ing to a particular matter.3 Books regularly kept in the course 
of business can be used for the purpose of refreshing the memory 
of a witness. 4 - 

Account books containing entries not made by, nor at the 
dictation of, a person who had a personal knowledge of the truth 

f 1 MuncHershaw. Beianji v. Tit*. * 9 The - '^e&Mntpnss* v. Grees 

Dhufumsey S. & W. Company, Chundet, Banetjet, (*884) 10 Cal. 
£{1.880)4 Bom. 576. % % 1024. 0 ■ ■; 

* 'the Deputy Cotnmissionerpfj ; 4 ; Bhogjityg jfafhg y. Rdfnanathen 
Wairit Banki v. Rani Parshad , (i$ 99 )VChetly t (19025 29 CaJ. 334, *„c. 

1 1 8,'*.- c. 
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of the facts stated, if regularly kept in the course of business, 
are admissible as evidence under this section. 1 

2. 4 Such statement shall not alone be sufficient evidence. 
Entries in accounts relevant only under this section are not 
by themselves alone sufficient to charge any person with liabil- 
ity. Corroboration is required. One party, by merely pro- 
ducing his own books of account, cannot bind the other. 2 But 
where accounts are relevant also under s. 32 (2), they arc in law 
sufficient evidence in themselves, and the law does not, as m the 
case of accounts admissible only under this section, require cor- 
roboration. Entries in account may, m the same suit, be relevant 
under both the sections ; and in that case the necessity for cor- 
roboration does not apply. 3 

35. An entry in any public or other official book. 
Relevancy of register or record, 1 stating a fact in 
entry m public issue or relevant fact, and made by a 
performance 6 of public servant in the discharge of his 
dut v official duty, or by any other person in 

performance of a duty specially enjoined by the law 
of the country in which such book, register or record 
is kept, is itself a relevant fact. 

COMMENT. 

This section is based upon the cucumstancc that in the case 
of public documents entries are made in discharge of public duty 
by an officer who is an authorised and accredited agent appointed 
for the purpose. The law reposes such a confidence in public 
officers th^it it presumes they will discharge their several trusts 
with accuracy and fidelity. 

Scope. — In a case the Calcutta High Couit held that the 
section is confined to that class of cases wheie a public officer 
has to enter in a register or other book some actual fact which 
is known to him. 4 But this case has not been approved of m a 
later decision in which it is held that certified copies* of entries 
in a register kept by a public servant under a statute arc admis- 
sible in evidence. 5 However, the privilege given to public record 
under this section do'es not extend to entries which the public 
officer is not expected to, and is not permitted to, make. 5 

1 Reg v Hamnanta , (1877) 1 Bom 4 Saraswati Dasi v Dhanpal Singh , 

610 * (i 882) q Cal 431 

2 Hit a Bhagpt v.* Gobtnd Ram, $ Shosht Bhooshun Bose v Gmsh 

{1897) P,R. No 63 of 1897; Abdul Ah Chunder M it ter, (1893) 20 Cal 94°; 
v. Puran Mat , (1914) P. R No 8 z of Rai Bhatya Dirgaj v. Bent Mahto , 
1914; Bichha Lal'v. Jat 'Pershad, (1917) 20 Bom L R. 712, p c 
(1899) P. R. No. 45 of i8S99* t Ah Nastr Khan v Mamh Chand 9 

3 Rampyarabat v. Bedajt Shrtdhar t (1902) 25 All 90, F. b 

(1904) 6 Bom. Ir. R. 50 ; 28 Bom. 294* • 
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To render a document admissible under this section three 
conditions are necessary : — 

(1) The entry that is relied upon must be one in any public 
or other official book, register or record ; 

(2) it must be an entry stating a fact in issue or a relevant 
fact ; and, 

(3) it must be made by a public servant in the discharge 
of his official duty, or any other person in performance of a duty 
specially enjoined by the law. 1 

English law. — To render entries in public books or registers 
admissible, they must have been made promptly or at least with* 
out such long delay as to impair their credibility and in the mode 
required by law. There is no such restriction in this section. 
Again, English law speaks only of official registers or books. 

1 . ‘ Public or other official book, register, or record.'— Section 
74 of the Act specifies what public documents are. A ‘register 
of births and deaths kept by village officials under the orders 
of the Board of Revenue is a public document within the 
meaning of this section, and an entry in such register recording 
the death of a person is evidence of the actual, date of his death. 3 
Entry in the Municipal Register of Deaths, 3 or Land Record! 
Register 4 is admissible. Entry in the Survey Records is insuffi- 
cient in the absence of other reliable evidence to prove a mortgage.* 

A recital in a judgment not inter partes of a relevant fact is 
not admissible in evidence under this section.* 

36. Statements of facts in issue or relevant facts. 
Relevancy of made in published maps or charts gene- 
SKrtsand rally offered for public sale, or in maps 
plan*. or plans made under the authority of 

Government, as to matters usually represented or 
stated in such maps, charts or plans, are themselves 
relevant facts. 

COMMENT. 

This section mentions two kinds of maps or chagg, vis., (j) 
published maps or charts generally offered for public sale ; (2) maps 
or {dans made under the authority of Government. The admissibil- 
ity of the first kind rests upon the ground that' they contain the 
result of inquiries made under competent authority concerning 
matters in which the public are interested. The publications being 
accessible to the whole community and open to tne criticism of all, 

1 Samar Dasadh v. Juggul Kishore 4 Po Gating v. Ma Skwe Burin, 
Singh, (1895) 23 Cal. 366. (1908) 4 L. B.R. 231. 

• * Ramalinga Rsddi v. Kotayya , S Mi Se Baw v. Mi Min Ya, 

41 Mad. 26. (1907-09) 2 U. B. R. (Evi.) 19. 

1 4 Anis-UlrRgkman Khan . v. Beni • SeethapaH Rao Dora v, Venhannm 
Korn* 41901) P. R. No. 59 of 1901. o Dora, (1922) 45 Mad. 332. 
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the probabilities are in favour of any inaccuracy being challenged 
and exposed. The admissibility of the second class rests on the 
ground that, being made and published under the authority of 
Government, they must be taken to have been made by, and to be 
the result of, the study or inquiries of competent persons. 

To render inquisitions, reports, surveys, and other similar docu- 
ments admissible in evidence as public documents, it must appear 
they were made for the purpose of the public making use of them 
and. being able to refer to them, for the fact that the public are 
interested in the documents, and are in a position to challenge or 
dispute them, if inaccurate, invests them with a certain amount of 
authority. 1 

Maps, charts, or plans, made for a particular purpose, even 
under the authority of Government, are not admissible in evidence. 
It must appear that they were made for the purpose of the public 
making *use of them. 

Neither this section nor s. 83 has any application to maps pre- 
pared for private purposes, that is, for the purpose of any particular 
suit or by any Government Officer for any special purpose. 

A map made by a Deputy Collector for the purpose of the 
settlement of land forming the silted bed of a river, is not one which 
is admissible in evidence under this section and s. 83 of the Act ; 
but it is a map the accuracy of which must be proved before it can 
be admitted in evidence. 2 

37. When the Court has to form an opinion as to 
Relevancy of the existence of any fact of a public 
fact ” 0 ™ public nature, any statement of it, made in 
naturecontained a recital contained in any Act cf Parlia- 
ir MMcationt! ment, or in any Act of the Governor 
General of India in Council, or of any other legislative 
authority in British India constituted for tjie time 
being under the Indian Councils Act, ;t86i? the Indian 
Councils Acts, 1861 and 1892, or the Indian ,CounpiIs 
Acts, 1861 to 1909, or in a notification of the 
Government appearing in the Gazette of India, or 
in the Gazette, of any Local Government, or in any 
printed paper purporting to be the London Gazette 
or the Govespment Gazette of any colony or possession 
of the Queen, is a relevant fact. 

COMMENT. 

Statutes, State-papers, and other writing of a similar character 
are a dmis sible in evidence as conclusive proof »of the facts stated 

1 Taylor, s. 1769A.*, p. 1277 ; of 1913. 

Kahmat- Ullah Khan v. Secretary of * t Kanto Prashad Natan v. Jagat 
State far India. (1913! P. R. No. 63 Chandra Dull*. (1895) *3 CaL 335 « 
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therein. The documents, as well as all others of a public nature, 
are generally admissible in evidence, although their authenticity be 
not confirmed by the usual test of truth, namely, the swearing, and 
the cross-examining, of the persons who prepared them. They are 
entitled to this extraordinary degree of confidence, partly because 
they are required by law to be kept, partly, because their contents 
are of public interest and notoriety, but principally, because they are 
made under the sanction of an oath of office, or at least, under the 
sanction of official duty, by accredited agents appointed for that 
purpose. Moreover, as the facts stated in their entries are of a 
public nature, it would often be difficult to prove them by means of 
sworn witnesses.i 

English law. — Under English law there is a difference as to 
the effeet of a recital in a public Act and in a private Act. This 
distinction is not recognised m this section. 

38. When the Court has to form an opinion as to 
Relevancy of a law of any country, any statement 
any*awcontani° of such law contained in a book pur- 
ed m law-books porting to be pr'nted or published under 
the authority of the Government of such country 
and to contain any such law, and any report of a 
ruling of the Courts of such country contained in 
a book purporting to be a report of such rulings, is 
relevant. 


COMMENT. 

Books containing foreign laws purporting to be published under 
the authority of the Government of such country may be referred 
to by the Court under this section, when the Court has to form an 
opinion as to law in a country. Thus, a statement contained in an 
unauthorised translation of the Code Napoleon as to what the French 
law is on a particular matter, is not relevant. 2 * Any report of rulings 
of the Courts of such country contained in a book purporting to be 
a report of such rulings is also relevant. Statements in books of 
law and in law reports are admissible on grounds similar to those 
stated in ss. 35, 36 and 37. 

English law. — Under English law, laws of foreign countries 
can only be proved by calling professional or other 'official persons 
to give their opinion on the subject. Such witnesses are allowed to 
refresh their memory by reference to text books, decisions, statutes, 
etc. Under s. 45, opinions of experts may be admitted to prove a 
' point of foreign law. 

£ 

M Taylor, nth Eda., s. 1591, p. 2 Christian v. Delimit ay, (1899) 26 
***•. * . Cah 931, 
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HOW MUCH OF A STATEMENT IS TO BE PROVED. 

39. When any statement of which evidence is 
what evidence given forms part of a longer statement, 

statement^orms or of a conversation or part of an isolated 
part of a conver- document, or is contained in a document 
Wk n ir^er^ n of which forms part of a book, or of a 
letters or papers connected series of letters or papers, 
evidence shall be given of so much and no more of 
the statement, conversation, document, book or series 
of letters or papers as the Court considers necessary 
in that particular case to the full understanding 
of the nature and effect of the statement, and* of the 
circumstances under which it was made. 

COMMENT. 

The principle on which this section is based is that it would not 
be just to take part of a conversation, letter, etc., as evidence against 
a party without giving to the party at the same time the benefit 
of the entire residue of what he wrote or said on the same occasion . 1 
Thus the lule enacted in this section wiU not warrant the reading of 
distinct entries in an account bdok, or distinct paragraphs in a news- 
paper, unconnected with the particular entry or paragraph relied on 
by the opponent Subjects may be talked about in one conversa- 
tion. When one of the ten is the, subject of litigation, it is not 
competent to put in evidence the conversation about the other nine. 

Special diary of Police Officers: — If a police officer uses his 
special diary to refresh his memory or if the diary is used by the 
Court to contradict the police officer who made it, the accused or his 
agent is entitled to see only the particular entry used and so much 
of the special diary as is m the opinion of the Court necessary m 
that particular matter to the full understanding of the particular 
entry so used, and no more 2 * 

JUDGMENTS OF COURTS OF JUSTICE WHEN RELEVANT'. 

40. *fhe existence of any judgment, order or 
Previous decree, which by law prevents any Court 

vant n to t bM le a * roln taking cognizance of a suit or hold- 
second suit or # ing a trial, is a relevant fact when the 
tml Question is whether such Court ought to 

take cognizance of such suit or to hold such trial. 

, COMMENT. 

This section provides that the existence of a, judgment, decree, 
or order, is a relevant fact, if it by law has the effect of preventing ' 
i The Queen's case, (1820) 2 Br. 2 Queen-Empress v Mannu, (1897. 
A B 284, 302. 19 All 390, 405. 
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any Court from taking cognizance of a suit, or holding a trial. It is 
intended to include all cases in which a general law relating to res 
judicata inter partes applies. A former judgment, which is not a 
judgment in rent, nor one relating to matters of a public nature, is 
not admissible in evidence in a subsequent suit, either as a res 
judicata , or as proof of the particular point which it decides, unless 
between the same parties or those claiming under them. It cannot 
be admitted in evidence where the parties are different either as 
• transactions' under s. 13, or as evidence of relevant facts under 
s. xi, or under any other section of the Act. 1 The main object of 
the doctrine of res judicata is to prevent multiplicity of suits and 
interminable disputes between litigants. Res judicata means, by 
its very words, a thing upon which the Court has exercised its judicial 
mind. * 

The principle of this section applies to criminal Courts^ as well. 
The plea of autrefois convict or autrefois acquit, that is, of a previous 
lawful conviction or lawful acquittal, has always been held to be a 
good plea. See s. 403, Criminal Procedure Code. 

The judgment of a criminal Court that a person did or did not 
commit an offence, does not operate as res judicata to prevent a civil 
Court from determining such questions for purposes of a suit. 2 

CASE. 

The complainant filed a civil suit against the accused to 
recover moneys due on certain items. He next filed a complaint 
•charging the accused with criminal breach of trust with reference 
to some of the items covered by the civil suit. The suit terminated 
into a dismissal of the plaintiff's case, it having been disbelieved 
by the trial Judge on all items. The accused then applied to admit 
, the judgment in the civil case in evidence and to obtain a discharge 
on the strength of it. The Magistrate having declined to receive 
it in evidence, the accused applied to the High Court. It was held 
that the judgment in the civil case was relevant and ought to have 
been admitted in evidence, because where the civil liability was 
determined by a competent Court, the judgment of that Court 
would be the best evidence of the civil rights of the parties. 9 

41. A final judgment, order or decree of a 
Relevancy of competent Court, in* the exercise of 
certain i u d g . probate, matrimonial, admiralty or insol- 
bate, etc., juris- vency jurisdiction, which confers upon 
diction. or takes away from any person any 

legal character, or which declares any jperson to be 
entitled to any such character, oy to be entitled to any 

,* 1 'Gujju Lall v, FaftehLall , (1880)6 Labhaya, (1915) P. R, No. 106 of 1915. 
Cal. 171, f. b. a In t$ N F. Markur . (1914) xft 

: s Ram Lai v. Tula Ram , (1881) 4 Bom. L. R. 185. r 
H AUfe97^ See Bi$hen ‘ Das v, , Ram > . 
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specific thing, not as against any specified person but 
absolutely, is relevant when the existence of any such 
legal character, or the title of any such person to any 
such thing, is relevant. 

Such judgment, order or decree is conclusive proof— 

that any legal character which it confers accrued 
at the time when such judgment, order or decree came 
into operation ; 

that any legal character, to which it declares any 
such person to be entitled, accrued to that person at 
the time when such judgment, order or decree declares 
it to have accrued to that person ; 

that any legal character which it takes away from 
any such person ceased at the time from which such 
judgment, order or decree declared that it had ceased 
or should cease ; 

and that anything to which it declares any person 
to be so entitled was the property of that person at the 
time from which such judgment, order or decree 
declares that it had been or should be his property. 

COMMENT. 

This section deals with what are usually called judgments in 
rent, judgments which are conclusive not only against the par- 
ties to them but also against all the world. A judgment in rent has 
been defined to be *' an adjudication pronounced, as its name indeed 
denotes, upon the status of some particular subject-matter, by a 
tribunal having competent authority for that purpose." 1 This rule 
appears to rest, partly, upon the ground that . . .every one, who can 
possibly be affected by the decision is entitled^ if h<j think fit, to 
appear and assert his own rights, by becoming an actual^ party to 
the proceedings ; partly upon the ground that judgments in rent riot 
merely declare the status of the subject-matter adjudicated upon, 
but, ipso facto, render it such as they declare it to be ; and partly, 
if not principally, opon the broad ground of public policy, it bi ing 
essential to the peace of society, that the social relations of every 
member of the community should not be left doubtful, but that 
after having been clearly defined by one solemn, adjudication, they 
should conclusively be set at rest. 2 Judgments in rent can only 
be impeached if it can be shown : — 

(1) that the Court had no jurisdiction ; or 

(2) that th«* judgment was obtained by fraud or collusion ; or 

i Taylor, nth Edn., s. 1674. p. 2 Taylor, nth Edn.. s. 1 * 70 , p. 

1116. 
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( 3 ) that it was not given on the merits ; or 

(4) that it was not final, e.g., interlocutory. 

There is no distinction between a judgment tn rem and a judg- 
ment tn personam, excepting that in the one the point adjudicated 
always as to the status of the res, is conclusive against 
all the world as to that status, whereas in the other the point is only 
conclusive between parties and privies. A judgment in personam 
is the ordinary judgment between parties in cases of contract, tort 
“ no P roof of the truth either of the decision or of its 
grounds as between strangers, or a party and a stranger. Under 
this section a judgment given by a competent Court in the exercise 
® matrimonial, (3) admiralty, or (4) insolvency, 
Kl ™ ^ , be concluslve Proof as to the legal character con- 

is declared to SJSrtitiK fr ° m ' ^ * t0 WMch **** ” 

^ r J >b * a ] e Jurisdiction.— The grant of probate under the 

the title of execmJIr lstr ation Act ^ l88l J- is conclusive proof of 
probate of the 'genuineness of the will admitted to 

will of the^«i a tn USlVeneSS ° f tb , e probate rests upon the declared 
wui of the legislature as expressed in ss. 12 and 59 of the Probate 

pr o vides* fofesta biisiiingthc wilf* WWch the laW ****** 

Court™* A&m^„f 0 nf aP ? llC i ble /^ i u . d 8 ment of the Probate 
the Dprcnn in Sh en *i °A a ^ our t °f Probate is conclusive proof that 
SSS^ST letters ,°r probate have been granted has been 
of not W t Si h ^^? rS + and tbe responsibilities of the deceased and 

Sta ‘“ d “ M "‘ ly S O’* 

frnm a Probate Court, refusing probate takes awav 

STtgr s’rcfr 1 m ,he ra ** 4> <w “5 s 

wijj.a ^ na as a ^ ams t all persons interested under the 

•‘’rwS* “S^ 869 ’ ***• i° ^ di ™“ 

Parsis? ” XV ° f 1865 relatin 8 to “arriage and divorce among 
i866) ( ? m NatiVC Converts ' Marriage Dissolution Act (XXI of 



' jewisn, Hindu, Ma 

Jam religion (Act III of 1872}. 

, {l 9 t V k * ?• R - < l *ro-i3) 6., 63. 

, **'"(»* £*v. Mi Ha,,ka ' abad '*. 
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A judgment of a Matrimonial Court decreeing divorce or nullity 
of marriage is binding as to the status of the parties concerned. It 
is conclusive upon all persons that the parties have been divorced 
and that they are no longer husband and wife. 

(3) Admiralty jurisdiction. — Admiralty jurisdiction is con- 
ferred on several High Courts by Letters Patent. It is also conferred 
on mofussil Courts by 12 & 13 Vic. c. 88. The decision of a Prize 
Court is conclusive upon all the world. Judgment delivered in an 
ordinary suit in an Admiralty Court is not a judgment inrem binding 
strangers. 

(4) Insolvency jurisdiction. — This jurisdiction is conferred 
on the High Courts by the Presidency Towns Insolvency Act (III of 
1909) and on mofussil Courts by the Provincial Insolvency Act. 
(V of 1920). Orders passed in insolvency bind strangers as well. 

A creditor who has unsuccessfully opposed his debtor^ applica- 
tion in* the Bombay High Court to be declared an insolvent, on the 
ground, inter alia , that he had made fraudulent transfers of property, 
is bound by the decision of that Court and cannot in a subsequent 
suit filed in the Punjab raise the plea that the transfer of the pro- 
perty was fraudulent and void, notwithstanding that the property 
concerned is situate in that province. 1 

CASES 

The executors named in a will, executed in the mofussil, applied 
for probate of the will. The Court refused probate on the ground 
that the testator was not at the time of a sound disposing mind. 
The testator's widow filed a regular suit against the defendants, as 
■executors de son tort, to recover pos*session of the testator's property. 
The defendants again set up the will and claimed to be invested 
under it with all the legal character of executors. It was held that 
this section was not applicable to the judgment of the Probate Court, 
for the finding of the Court that an attempted proof had failed was 
not a judgment such as was contemplated in this section. The only 
kind of negative judgment which was contemplated was«that which 
expressly took away from a person the legal •character which had 
up to that time subsisted. 8 The defendant as widow bad applied 
for letters-pf-administ ration to the estate of B. Her status had 
been denied, and the question had been fought out at length in the 
proceedings under the Probate and Administration Act. In a suit 
brought against her for the estate on the ground that she was not a 
widow ana had no right to inherit from B, it was held that the 

S iestion of thi£, defendant's status could be fought out again, and that 
is section had no application. 3 

I Ram Nafain v. Durga Dat, N. 1021 ; Maqbul Shah Ahmad v. 
(19x2) P. R. No. 55 of 1912. Muhammad Azmat , (1917) P* R* No. 

2 Katyanchand Lalchand Sitabai, 49 of 1918. 

(1913) 38 Bom. 309, 16 Bom. L. R. 3 Mi Ngwt Zan v. Mi Shwa Taih , 
3, F. b. See Lalit Mohan Das v. (1910) 1 U. B, R. (1910-13) 61 0 

Radharaman Saha, (191 1) 15 C. W. c 
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Judgment based on a compromise. — A previous judgment 
passed on a compromise is not a judgment in rm within the meaning 
of this section and is therefore no bar to a subsequent suit . 1 * * 

42. Judgments, orders or decrees other than 
Relevancy and those mentioned in section 41 are 
nufnts, orders^or relevant if they relate matters of 
decrees, other a public nature relevant to the enquiry ; 
«oTed h °in l> u t such judgments, orders or decrees 
tion 41 are not conclusive proof of that which 

they state. 

Illustration . 

A sues B for trespass on his land. B alleges the existence of a public 
right of w£y over the land, which A denies. 

The existence of a decree in favour of the defendant, in a amt by A 
against C for a trespass on the same land, in which C alleged the existence 
of the same right of way, is relevant, but it is not conclusive proof that the right 
of way exists • 

COMMENT. 

Under this section judgments relating to matters of a public 
nature are declared relevant, whether between the same parties or 
not. It also forms an exception to the general rule that no one shall 
be affected or prejudiced by judgments to which he is not party or 
privy. The exception just stated is allowed in favour of verdicts, 
judgments, and other adjudications upon subjects of a public nature, 
such as customs, prescriptions, tolls, boundaries between parishes, 
counties, or manors, rights of ferry, liabilities to repair roads, or 
sea-walls, moduses, and the like. In all cases of this nature, as 
evidence of reputation will be admissible, adjudications — which for 
this purpose are regarded as a species of reputation — will also be 
received, and this, too, whether the parties in the second suit be 
those who litigated the first, or be utter strangers. The effect, how- 
ever, of the, adjudication, when admitted, will so far vary, that, if 
the parties v ’be the same in both suits, they will be botjpd by the 
previous judgment; but if the litigants in the second shit be strangers 
to the parties in the first, the judgment, though admissible, will 
not be conclusive.* Under this section the decrees of competent 
Courts are good evidence in matters of public interest, such as the 
existence of a custom of succession in a particular community,* or 
of a custom under which a tenure is held . 4 A judgment in a crimi- 

« 

l Rahmat Alt Khan ( Ptr ) v. 3 Bai Baiji v. Bai Santok § (1894)20 
Mu issammat Bubu Zuhra , (1911) Bom. 53.* 

P. R. No. 14 of 1912. - * Dalglish v. Guzuffer Hassatn , 

& Taylor, nth Edn.. s. 1683, p. (1896) 23 Cal. *27. 

U44*' 
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pal case is not a matter of a public nature and js not admissible in 
evidence in civil proceedings under this section. 1 

Section 40 admits as evidence all judgments inter partes which 
would operate as res judicata in a second suit. Section 41 admits 
judgments in retn as evidence in all subsequent suits where the 
existence of the right is in issue, whether between the same parties 
or not. And thjg’ section admits all judgments not as res judicata, 
but as evidence, although they may not be between the same part- 
ies, provided they relate to matters of a public nature relevant to 
the enquiry. 2 

Whether judgments, orders or decrees, of a Court are trans- 
actions within the meaning of s. 13 has been much disputed. This 
section suggests that they are not ; otherwise it would be useless to 
say that they are admissible if of a * public nature * when s. 13 makes 
them admissible without that qualification. . 

43 * Judgments, orders or decrees, other than 
etc ^ rtf er * than ^ lose mentioned in sections 40, 41 and 
thoM < mentioned 42, are irrelevant, unless the existence of 
m sections 4 to suc h judgment, order or decree is a fact 
vant. in issue, or is relevant under some other 

provision of this Act. 1 

Illustration a 

(a) A and B separately sue C for a libel which reflects upon each of 
them C m each case says that the matter alleged to be libellous is true, and 
the circumstances are such that it is probably true in each case, or in neither. 

A obtains a decree against C foi damages on the ground that C failed to 
make out his justification The fact is irrelevant as between B and C. 

(b) A prosecutes B for adultery with C, A’s wife 

B denies that C is A’s wife, but the Court convicts B of adultery 

Afterwards, C is prosecuted for bigamy in marrying B during A’s lifetime. 
C says that she never was A’s wife 

The judgment against B is irrelevant as against C* • 

(c) A prosecutes B for stealing a cow from him. B is convicted. 

A aften^Lrds sues C for the cow, which B had sold to him before his 
conviction. As between A and C, the judgment against B is irrelevant. 

V d) A has obtained a decree for the possession of land against B C, B'sson; 
murders A in consequence. 

The existence of the judgment is relevant, as showing motive for a 
crime. 

(#) A is charged with theft and with having been previously convicted of 
theft. The previous conviction is relevant as a fact in issue. 

(/) A is tried for the mprder of B. The fact that B prosecuted A tor libel 

1 , Btshen Das v. fidm Lab hay a , 2 Gtijju Lall v. Fatteh £.«//, ’(1880) 

(19z£) P. B. No. 106 of 1915. 6 Cal 171, f . b. 
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and that A was convicted and sentenced is relevant under section 8 as showing 
the motive for the fact in issue. 

COMMENT. * 

This section expressly contemplates cases in which judgments 
could be admissible under other sections of the Act, which are not 
admissible under s. 40, 41 or 42. The cases contemplated by this 
section are those where a judgment is used not as res judicata, or as 
evidence more or less binding upon an opponent by reason of the 
adjudication which it contains. But the cases referred to in this 
section are such as the section itself illustrates, viz., when the fact 
of any particular judgment having been given is a matter to be 
proved in the case. As for instance, if A sued B for slander, in 
saying that he had been convicted of forgery, and B justified upon 
the ground that the alleged slander was true, the conviction of A 
for forgery would be a fact to be proved by B like any other fact 
in the case, and quite irrespective of whether A had been actually 
guilty of the forgery or not. This would be one of the many cases 
alluded to in this section. 1 

This section declares that judgments, orders and decrees, other 
than those mentioned in ss. 40, 41 and 42, are of themselves irrele- 
vant, that is, in the sense that they can have any such effect or 
operation as mentioned in those recited sections, ^-judgments, 
orders and decrees, but it must not be taken to make them abso- 
lutely inadmissible when they are the best evidence of something 
that may be proved aliunde . 2 

To have the effect of res judicata, a judgment inter partes alon,e- 
can be admitted in evidence, but for other purposes where judg- 
ments are sought to be used to show the conduct of the parties, or 
show particular instances of the exercise of a right, or admissions 
made by ancestors, or how the property was dealt with previously,, 
they may be used under s. n or 13 as exceptions recognized under 
this section, as relevant evidence. Except where they are judg- 
ments in rent , or where they relate to public matters, judgments not 
inter partes # have been always held to be not res judicata , but they 
cannot be wholly excluded for other purposes in so far as they explain 
the nature oi possession, or throw light on the motives or conduct 
of parties or identify property. 3 • c ' 

Judgments admissible only under this section and s. 13 must 
be restricted to proving the transaction or the instance meant by the 
section. 4 

Admissibility of judgments In civil and criminal matters.— 

A judgment in a criminal case cannot be received in a civil action 

l Gujju Loll v. Fatteh Lall , (1880) 2 The Collector of Gorakhpur v« 

0 Cal. 1 71 , 192, f. b. See The Score- Palakdhari Singh , (1889) 12 All. 1, f. b. 
tary of State for India v. Syed Ahmad 8 Lakshman v. Amrit, (1909) 
Badsha, (1921) 44 Mad. 778. ». ; Bom. 591, 598, 599. 

Jnaar Singh v. Fateh .Singh, (1920) 4 Mohamad" v. Husan , (1906) 9 

I*h. 540. 0 Bom. L, R. 65 : 31 Bom. 143. 
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to establish the truth of the facts upon which it is rendered, and a 
judgment in a civil action cannot be given in evidence for such a 
purpose in a criminal prosecution. 1 

1. * Or is relevant under some other provisions of this Act/ — 
These words clearly show that there are other provisions in this Act, 
under which judgments not inter partes are relevant ; for instance,, 
under ss. 8, xi, 13, 14 and s. 54, explanation (2), judgments not 
inter partes are relevant. 2 Illustrations (d) t [e) and (f) explain the 
meaning of the last words of this section and are examples ofi 
judgments being relevant otherwise than under ss. 40, 41 and 42.. 

CASE. 

In deciding a suit for damages arising from a malicious prose- 
cution, the Judge treated the judgment of the Magistrate andevidence 
given before the Magistrate, in the prosecution complained of, as 
evidence in the case. And looking at the judgment of the Magistrate 
as being a record of the facts found, the judge came to the conclusion 
that the plaintiff was not present at the time when the alleged offence 
was committed; and decreed the plaintiffs claim. It was held 
that it was not permissible to the Judge to utilize the judgment of 
the Magistrate in the way he did ; and that this section and s. 13 
or s. 11 did not apply to the case. 3 

44 . Any party to a suit or other proceeding may 
Fraud or coi- show that any judgment, order or decree 
lusion in obtain- which is relevant under section 40, 41 

incompetency of or 42, and which has been proved by 
Court, may be the adverse party, 1 was delivered by a 
proved. Court not competent to deliver it, 2 or was 

obtained by fraud or collusion. 3 

COMMENT. 

This section provides that a party to a suit or other proceed- 
ing may show that a judgment, order, or decree, which fs relevant 
under s. 40, that is, which would, as a judgment* inter partes, operate 
as res judicata, or which is relevant under s. 41, that is, which is 
evidence as judgment in rent, or which is relevant under s. 42, that is, 
which is evidence as judgment relating to a public matter, and 
which is proved by the adverse party, was passed by a Court which 
had no jurisdiction to pass it or was obtained by fraud or collusion 4 
It is not necessary for the party against whom such judgment, order 
or decree is soflght to be used to bring a separate suit to have it set 
aside, but it i% open to such party in the same suit in which such 

1 Raj Kumari Debt v. Bama (1895) P. R. No. 7 of 1895 (Cr.). 
Sundari Debt, (1846) 23 C&l. 610, S Gulabchand v. Ckunilal, (1907)* 

613; Ram Lai v. Tula Rapt, (1881) 4 9 Bom. L. R. I134. • . 

All. 97. * 4 Rajib Panda v. Lakhan Sendb 

* See Waeir v. Queen-Empress, Mat^ipatra, (1899) 27 Cal. u, 20. 
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judgment, order or decree is sought to be used against him, to show, 
if such be the case, that the judgment, order or decree relied 
upon by the other side was delivered by a Court not competent to 
deliver it, or was obtained by fraud or collusion. 1 

This section lays down not only a rule of law relating to evidence, 
but also a rule of procedure. There are many sections of this Act, 
such as ss. 66-73, 130, 135, 136 and 150, which relate more or less to 
matters of procedure. 

The right of a party to set aside by a suit a judgment or decree 
on the ground of fraud, exists independently of the provisions of this 
Act. 2 

English law. — In England a party to a suit would not be allowed 
to defeat a judgment by showing that, m obtaining it, he had practis- 
ed an imposition upon the Court. Under this Act, however, there 
is no such restriction. This section permits any party to a suit or 
other proceeding to show that a judgment was obtained by fraud 
or collusion. The words " any party to a suit or other proceeding ” 
are wide enough to include both innocent and guilty party to the 
first suit. 

1. 4 Which has been proved by the adverse party. 1 — The judgment 
or decree which the section allows a party to impeach on the ground 
of fraud must be one which has been proved by the adverse party. 

2. 4 Delivered by a Court not competent to deliver it. 9 — Every 
species of judgment will be rendered inadmissible in evidence on 
proof given that the Court which pronounced it had no jurisdiction. 

The "competency " of a f Court and its “ jurisdiction ” are 
synonymous terms. They mean the right of a Court to adjudicate 
in a given matter. They do not mean, in a case where that right 
exists, the coming to a correct conclusion upon any question of law 
or fact arising in that matter. 3 The words " not competent ” refer 
to a Court acting without jurisdiction. 4 Either party or a stranger 
against whom a previous judgment is used in a subsequent suit may 
impeach it on the ground of want of jurisdiction. 

3. 4 Obtained by fraud or collusion. 9 — 'Fraud' is an extremely 
collateral act which vitiates the most solemn proceedings of 
Courts of justice. 5 The term 'fraud' is defined ifi s. 17 of the 
Indian Contract Act. There must be actual or positive fraud, that 
is, there must be an intention to cheat or deceive another person to 
his injury. 

'Collusion' means a deceitful agreement or compact between two 
or more persons to some act in order to prejudice a third person, or 

1 Bans t Lai v. Dhapo , (1902) 24 pathy, (1896) 2x Bom. 205. , 

Alt. 242; Rajib Panda v. Lakhan Sendh 4 KelUlatnma v, Kelappan, (1887) 
Mahapatra , (1899) 27 Cal. 1 1 . 12 Mad. 228. 4 

2 Venkatappa Nctck v Subba 5 Meadows v. Duchess of Kingston , 

9 ?mch, (1905) 29 Mad 179. (1775) 2 Amb. 756, 

3 Sardarmal v. Aranvayal Sabha - 
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for some improper purpose. It may be of two kinds : (i) when the 
facts put forward as the foundation of the judgment of the Court do ' 
not exist ; (a) when they exist, but have been corruptly preconcerted 
for the express purpose of obtaining the judgment . 1 

A judgment or decree obtained by fraud upon a Court binds 
not such Court nor any other, and its nullity upon this ground, 
though it has not been set aside or reversed, may be alleged in 
a collateral proceeding.* In applying this rule it matters not 
whether the impeached judgment has been pronounced by an in* 
ferior tribunal or by the highest Court of Judicature in the realm ; 
in all cases it is alike competent for every Court, whether superior 
or inferior, to treat as a nullity any judgment which can be clearly 
shown to have been obtained by manifest fraud . 3 A Court of inferior 
jurisdiction is competent to declare a decree of a superior Court to 
be a nullity on the ground of fraud, if otherwise it has jurisdiction 
to entertain the suit . 4 

It is always competent to any Court to vacate any judgment 
or order if it be proved that such judgment or order was obtained 
by manifest fraud . 5 

Whether parties to a suit may set up their own fraud has not 
been definitely decided. 

In Mahomed Golab v. Mahomed Sulliman , 6 Petheram C. J. 
obsei ved : — M The principle upon which these decisions rest is that 
where a decree has been obtained by fraud practised upon the other 
side by which he was prevented from placing his case before the 
tribunal which was called upon to adjudicate upon it in the way , 
most to his advantage, the decree is not binding upon him, and that 
the decree may be set aside by a Court of justice on a separate 
suit and not only by an application made in the suit in which the 
decree was passed to the Court by which it was passed, but I am 
not aware that it has ever been suggested in any decided case ; and 
in my opinion it is not the law that because a person against whom 
a decree has been passed alleges that it is wrong and that it was 
obtained by perjury committed by, or at the instance of, the other 
party, which is of course fraud of the worst kinQ, that he can obtain 
a re-hearin^of the questions in dispute in a fresh actiorfby merely 
changing the form in which he places it before the Court, and alleging 
m his plaint that the first decree was obtained by the perjury of the 
person in whose favour it was given. To so hold would be to allow 
defeated litigants to avoid the operation, not only of the law which 
regulates appeals, but also of that which relates to res judicata as 
well." * 

A distinction exists between those cases in which the fraud 
is only attempted but not carried into effect and those in which it 

1 Wharton. , ■ • 4 Sarthakram Math v. Nundo Ram 

2 The Queen v. Saddlers ?' Company , Math, (1906) 14 C. W. N. 579. 

(1863) io H. L. C. 404, <731. 5 Paranjpe v. Kanade , (18B2) 6 

S mstarini Dassi v. Nundo Lai Bom. 148, 150. 

Base, (1899) z 6 Cal. 891. ® *(1894) 2} Cab 612, 619. 
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&as actually been carried into effect. In the former case a party 
-attempting to commit fraud is not precluded from maintaining an 
-action to set aside the fraudulent transaction ; but in the latter case 
he is not allowed to take advantage of his own wrong and is precluded 
from maintaining an action to set aside the fraudulent transaction 
actually carried into effect . 1 

CASE. 

In a suit brought by A against B for possession of a tank, the 
plaintiff put in a decree based on a compromise in a previous suit 
between him and the defendant, to prove his right to possession. 
The defence was that the decree was a fraudulent one. It was held 
(that under this section the defendant could show that the decree 
•was obtained by fraud . 2 

OPINIONS OF THIRD PERSONS, WHEN RELEVANT. 

45. When the Court has to form an opinion upon 
a point of foreign law, or of science, or 
•experts'. 0 '!* ° f art > or as to identity of handwriting 
or finger impressions, the opinions upon 
that point of persons specially skilled in such foreign 
law, science or art, or in questions as to identity of 
h ndwriting or finger impressions are relevant facts. 

Such persons are called experts. 

Illustrations . 

{a) The question is, whether th<j death of A was caused by poison* 

The opinion of experts as to the symptoms produced by the poison by 
'which A is supposed to have died, are relevant. 

(6) The question is, whether A, at the time of doing a certain act, was, 
.by reason oi unsoundness of mind, incapable of knowing the nature of the act f 
•or that he was doing what was cither wrong or contrary to law. 

The opinions of experts upon the question whether the symptoms 
exhibited by A 'comn^pnly show unsoundness of mind, and whether such 
unsoundness O of mind usually renders persons incapable of knowing the nature 
of the acts which they do, or of knowing that what they do is either wrong or 
contrary to law, are relevant. 

(c) The question is, whether a certain document was written by A . 
Another document is produced which is proved or admitted to have been 
written by A. 

The opinions of experts on the question whether the two documents were 
written by the same person or by different persons, are relevant. 

# 

1 See Goberdhan Singh v. Ritu v. Narsppa , (1898) 23 Bom. 406; 
Roy, (1896) 23 Cal. 962: Banka Behary Sham Lall Mitra V. Amarendro Nath 
Jfyss v. Raj Kumar Doss, (1899) 27 Bose, (1895) 23 Cal. 460. 

Cal. 231 ; Govinda Kuar v. Lala Kishun 2 Rajib Panda v. Lakhan Sendh 
" isap, (1900) 28 Cal. 370; Hoqapa Mahapatva, (1899) 27 Cal. 
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COMMENT. 

This section is an exception to the rule as regards the exclu- 
sion of opinion evidence. 

It is M a general rule, that the opinion of witnesses possessing 
peculiar skill is admissible, whenever the subject-matter of inquiry 
is such that inexperienced persons are unlikely to prove capable of 
forming a correct judgment upon it without such assistance; 
in other words, when it so far partakes of the character of a science 
or art, as to require a course of previous habit or study, in order to- 
obtain a competent knowledge of its nature .*’ 1 The opinions of 
skilled witnesses cannot be received on a subject which does not 
require any peculiar habits or course of study in order to qualify a 
man to understand it . 2 

All persons who practised a business or profession which requires 
them to possess a certain knowledge of the matter in hand are 
experts, so far as expertness is required. It is the duty oH:hc Judge 
to decide whether the skill of any person in the matter on which 
evidence of his opinion is offered is sufficient to entitle him to be 
considered as an expert. The Court is bound to defer to the opinion, 
of an expert where skill and experience alone render a person a 
competent judge. In the case of an expert witness there exists the 
tendency to support the view which is favourable to the side which 
employs him so that it is difficult to get from him an independent 
opinion. 

Where experts are called to pronounce their opinions on scientific 
questions, they may refresh their memory by referringto professional' 
treatises. 

It is necessary for the admission of the evidence of a hand- 
writing expert, that the writing with which the comparison is made 
should be admitted or proved beyond doubt to be that of the person 
alleged, and that the comparison made should be made in the 
open Court in the presence of such person . 3 

If the cross-examining counsel, after putting a paper into the 
hands of a witness, merely asks him some question as tqits general' 
nature or identity, his adversary will have no right «to see the docu- 
ment, but if the paper be used for the purpose of refreshing the 
memory of the witness, or if any question be put reSpectirfg its 
contents or^sts to the handwriting in which it is written, a sight of 
it may then be demanded by the opposite counsel . 4 

46. Facto, not otherwise relevant, are relevant 
Facts bearing jf they support or are inconsistent with 
o^experts 01011 ^ the opinions of experts, when such 
opinions are relevant. 

i Taylor, nth Edn., s. 1418, p. fetor, (1912) 39 Cal. 606. 

970. „ • 4 Per Woodroffe, J., in Jarat' 

* Ibid, s. 1419, p. 970. # Kutnari Dassi\. Bissessur Dutt, {191J) 

3 Suresk Chandra Shnyal v. Em - 39 Cal. 245. 
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Illustrations. 

(s) The question is, whether A was poisoned by a certain poison. 

The fact that other persons, who were poisoned by that poison, exhibited 
certain symptoms which experts affirm or deny to be the symptoms of that 
poison, is relevant. 

(b) The question is, whether an obstruction to a harbour is caused by a 
certain sea-wall. 

The fact that other harbours similarly situated in other respects, but 
where there were no such sea-walls, began to be obstructed at about the same 
time, is relevant. 

COMMENT. 

An exception to the general rule, which lays down that evidence 
of collateral facts cannot be received, arises " where the question is 
a matter of science , and where the facts proved, though not directly 
in issue, tend to illustrate the opinions of scientific witnesses. 
Thus, where the point in dispute was, whether a sea-vall had cavsed 
the choking up of a harbour, and engineers were called to give their 
opinions as to the effect of the wall, proof that other harbours on 
the same coast, wheie there were no embankments, had Legun to be 
choked about the same time as the harbour in question, was admitted, 
as such evidence served to elucidate the reasoning of the skilled 
witnesses. 

47. When the Court has to form an opinion as to 
Opinion as to the person by whom any document was 
handwriting written or signed, the opinion of any 
when relevant. p erson acquainted with the handwriting 

of the person by whom it is supposed to be written 
or signed that it was or was not written or signed 
by that person, is a relevant fact. 

Explanation . — A person is said to be acquainted 
with the handwriting of another person when he has 
seen that person write, or when he has received 
documents purporting to be written by that person in 
answer to documents written by himself or“under his 
authority and addressed to that person, or when, in 
the ordinary course of business, documents purporting 
to be written by that person have been habitually 
submitted to him. 

Illustration* * 

The question is, whether a given letter is in the bandwriting of A, a 
s merchant in London. 4 

^ * 

, * Taylor, nth Edn., s. 337, p. 247 ; Polkes v. 'Chadd, (178a) 3 Dong. 157. 



SECS. 46 * 47 .] OPINION AS TO HANDWRITING AND CUSTOM. ’ 139 

B is a merchant in Calcutta, who has written letters addressed to A and 
received letters purporting to be written by him. C is B*s clerk, whose duty 
it was to examine and file B’s correspondence. D is B*s broker, to whom 
B habitually submitted the * letters purporting to be written by A f^r the 
purpose of advising with him thereon. 

The opinions of B, C and D on the question whether the letter is in the 
handwriting of A are relevant, though neither B C nor D ever saw A write. 

COMMENT. 

This section indicates one of the methods of proving handwriting. 
The handwriting of a person may be proved in the following ways 

(1) By the evidence of the writer himself. 

(2) By the evidence of a person who has seen the person, whose 
handwriting is in question, write. 1 

(3) By the evidence of a person acquainted with $ ( u*h hand- 
writing either by receiving letters purporting to be written by the 
person in answer to documents written by the witness or under his 
authority and addressed to that person or when, in the ordinary 
course of business, documents purporting to be written by that person 
have been habitually submitted to him. 

(4) By the evidence of an expert in comparing the handwriting. 

(5) By the Court comparing the document in question with 
any others proved to the satisfaction of the Court to be genuine. 

(6) The Court may also direct any person present in Court 
to write any words 01 figures for the purpose of enabling the Court 
to compare the words or figures so written with any words alleged 
to have been written by such persop. 

A witness need not state in the first instance how he knows the 
handwriting, since it is the duty of the opposite party to explore on 
cross-examination the sources of his knowledge, if he be dissatisfied 
with the testimony as it stands. It is within the power of the 
presiding Judge and often may be desirable to permit the opposing 
advocate to intervene and cross-examine so that the Court may at 
that stage be in a position to come to a definite conclusion on 
adequate materials as to the proof of the handvfriting. 2 ^ 

1. * Habitually. * — This word means 'usually' 'generally' or 
'according to custom.' It does not refer to the frequency of the 
occasions but rather ter the invariability of the practice. A record- 
keeper, who in the course of his official duty has to file papers sent to 
him, is competent to testify to the handwriting of a person whose 
papers are so filed, though the number of such papers may not be 
numerically great.® 

1 In the matter df a Fir# Grade 9 Emperor v. Ponde (No. 2), (1925) 
Pleader. <19x4) P. R, No. x8 of 1915. 27 Bom. L, 1031 ; 8 Bom. Gj. C. 

* Shankar v. Ramji , {1903) 5 Bom. 75. 

L. R, 663 ; 28 Bom. 38, 
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THE LAW OF EVIDENCE.' 

48. When the Couft has to form an opinion as to 
Opinion as to the existence of any general custom 1 
or'ciwt otnf when or right, the opinions, as to the existence 
relevant. of such custom ,or right, of persons 

who would be likely to know of its existence if it 
existed, are relevant. 

Explanation . — The expression “ general custom 
or right " includes customs or rights common to any 
considerable class of persons. 

Illustration. 

The right of the villagers of a particular village to use the water of a 
particular well *s a general right within the meaning of this section. 

COMMENT. 

Under this section opinions of person who are in a position to 
Iknow of the existence of a custom or usage in their locality are ad- 
missible. For example, a person, who had been in the habit of 
writing out deeds of sale, or one who had been seeing transfers 
frequently made, would certainly be in a position to give his opinion 
whether there was a custom or usage in that particular locality, and 
the opinion of such persons would be admissible. 1 

This section deals with oral evidence given in Court by the 
person expressing the opinion. Section 13 applies to all rights 
and customs, public or private, and refers to specified facts which 
may be given in evidence. Under s. 32, cl. (4), opinion as to 
public right or custom of a person, who is dead or who has become 
incapable of giving evidence, or whose attendance cannot be procured 
without unreasonable delay or expense, is admissible. 

1. * Custom. 9 — ‘Custom 1 should be distinguished from ‘usage/ 
‘Usage* is a fact and ‘custom * is a law. There can be usage without 
custom, tjut not custom without usage. ‘ Usage * is inductive based 
on the consent of persons in a locality. ‘ Custom * is deductive making 
established local usage a law. 2 

• Mere c opinion evidence is entitled to no weight in matters of 
custom, and the custom must be proved by specific instances. 3 

A custom to be good must be definite. 4 r 

Explanation. — The explanation indicates .that private rights 
are excluded from the operation of the section. Such rights must 
be proved by facts. The word ‘ general * is an equivalent of the 
term f public/ * 

< 

l Sariatullah Sarkar v. Pran Nath Bom. 34. 

.Nandi, (1898) 26 Cal. 184, 4 Lachman Rat v# Akbar Khan, 

, v * 'Wharton. ' ' (1877) 1 Ail. 440, 

3 Rahimatbai v. Hirbai , (1877) 3 1 
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49 . When the Court has to form an 

«tc., when rele- opinion as to — 
vent. * 

the usages and tenets of any body of men or family; 

the constitution and government of any religious 
or charitable foundation, or 

the meaning of words or terms used in particular 
districts or by particular classes of people, 

the opinions of persons having special means of 
knowledge thereon, are relevant facts. 

COMMENT. 

Under this section usages of trade and other professions are 
admissible. The opinions of persons experienced therein are admis- 
sible. 

There are various religious sects in India, and the opinion of 
persons well-versed in their constitution and tenets will be admis- 
sible. 

Evidence relating to words that are technical will also be 
admissible under this section. 

This section must be read with s. 51. 

50 . When the Court has to form an opinion as to 
Opiniononre- the relationship of one person to another, 
lationship when the opinion, expressed by conduct, as 
relevant. to the existence of such relationship, 

of any person who, as a mefhber of the family or other- 
wise, has special means of knowledge on the subject, 
is a relevant fact : 

Provided that such opinion shall not be sufficient 
to prove a marriage in proceedings under the Indian 
Divorce Act, or in prosecutions under section* 494, 495, 
497, or 498 of the Indian Penal Code* 

Illustrations. 

{a) The question is, whether A and B were married. The fact that 
they were usually received and treated by their friends as husband and wife, 
is relevant. • 

(6) The question is, whether A was the legitimate son of B. The fact that 
A was always .treated a^ such by members of the family, is relevant. 

COMMENT. 

On a question of pedigree family conduct is admissible to 
prove relationship ; and the treatment of friends and neighbours 
may be received a # s .presumptive proof of mhrriage. The opinion 
on behalf of a family regarding relationship may be inferred from 
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the family conduct, e.g., distribution of family property; tacit 
recognition of relations. 

Proviso. — The proviso indicates that opinion on relationship 
cannot be sufficient to prove a marriage in proceedings under the 
Indian Divorce Act, or in prosecutions for bigamy, adultery, and 
enticing of married women. The fact of the marriage must be 
strictly proved in the regular way, 1 

51. Whenever the opinion of any living person 
Grounds of [ s relevant, the grounds on which such 

relevant. opinion is based are also relevant. 

Illustration , 

An expert may give an account of experiments performed by him for the 
purpose of forming his opinion. 

- COMMENT. 

Where the opinion of an expert is receivable, the grounds 
of reasoning upon which such opinion is based may also be inquired 
mto. Opinion is no evidence, without assigning the reason of such 
opinion. The correctness of the opinion can better be estimated 
in many instances when the reasons upon which it is based are 
known. If the reasons are frivolous or inconclusive, the opinions 
of the witnesses are worth nothing. 

CHARACTER WHEN RELEVANT. 

52. In civil cases the fact that the character of 
ia civil cases any person concerned is such as to render 

prove^conduct F*°bable or improbable any conduct 
imputed irreie- imputed to him is irrelevant, except 
vant - in so far as such character appears from 

facts otherwise relevant. 

COMMENT. 

The evidence of character relates either (a) to character of 
Witnesses, or (6) to character of parties. Character of a witness 
affects his credit and is always material as it helps the Court to 
come to the conclusion whether his evidence should be' treated as 
trustworthy. Questions touching the character of a witness are 
allowed to be put to a witness who comes to give evidence in 
a case. 

In respect of the character of a party, two distinctions 
must be drawn, namely, between the cases Vhen the character 
is in issue and is not in issue, and when the cause is civil or criminal. 
When a party's general character is itself in issue, whether in a civil 
or criminal proceeding, proof must necessarily be received of what 

l y Empress v. Pitambur Singh, Fattah Muhamnyad, ( 1893 ) P. R. No. 5 , 
1*8 1$) 5 Cal. $66, r. B.; Wadka tea v. of 1894 (Cr.), 
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that general character is, or is not. But, when the general character 
is not in issue but is tendered in support of some other issue, it is, 
as a general rule, excluded. So in civil proceedings evidence of 
character to prove cdhduct imputed is declared by the Act to be 
irrelevant. But, m civil proceedings, evidence of character as 
affecting damages is admissible (s. 55) ; and in criminal proceedings 
the fact that the person accused is of a good character is relevant, 
but the fact that he has a bad character is, except in certain specified 
cases, irrelevant (ss. 53 and 54). 1 

The general exclusion of character evidence is based on grounds ( 
of public policy and fairness, since its admission would surprise 
and prejudice the parties by raking up the whole of their careers, 
which they could not possibly come into Couit prepared to defend. 3 
The business of the Court is to try the case, and not the man ; and 
a very bad man may have a veiy righteous cause. 3 “ The rejection 
of evidence on the ground of remoteness, or want of reasonable 
connection between the principal and evidentiary facts, has been 
shown, .... to be a branch of that fundamental principle of our 
law which requires the best evidence to be adduced.” 4 

Scope. — This section excludes evidence of character from being 
given only for the purpose of rendcnng probable or improbable any 
conduct imputed to the party. But, when the facts which are 
relevant otherwise than foi the puipose of showing character are 
proved, and those facts raise inferences concerning the character 
of a party to the suit, such facts become relevant not only to prove 
the facts for which they were directly tendered, but also foi the 
purpose of showing the character of the party concerned. In such 
a case it is open to the Court to form its own conclusion as to the 
character of the party, and as to the effect of such character on the 
conduct imputed to the party. 5 

Character. — The word ‘character’ occurung in this section 
and ss. 53 and 54 has been defined in the explanation to s. 55. 

In criminal S3. In criminal proceedings the fact 
previous that the person accused is of a good 
relevant. character is relevant. 

* COMMENT. 

The principle upon which good character may be proved is 
that it affords a presumption against the commission of crime. This 
presumption arises from the improbability, as a general rule as 
proved by common observation and experience, that a man who 
has uniformly pursued an honest and upright course of conduct 
will depart from it and do an act so inconsistent with it. Such a 
person may be overcome <by temptation and fall into crime, and 

1 Woodroffe and Atneer All's I Wigmore, 135. 

Evidence, 8th Edn., p. 450. * 4 Best, 12th Edn., s. 235, p 234. 

* The Queen v. Rowtqn, (1865) 34 5 Norton, 230* „ * 

L- J. (M. C.) <7. 
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cases of that crime often occur ; but they are exceptions. The rule 
is otherwise ; the influence of this presumption from character will 
necessarily vary according to the circumstances of different cases . 1 

" Though general evidence of bad character," says Sir 
J. Stephen, " is not admitted against the prisoner, general evidence 
of good character is always admitted in his favour. This would, 
no doubt, be an inconsistency justifiable, or, at least, intelligible, 
on the ground of the humanity of English law, if such evidence 
were not often of great importance as tending to explain conduct. 
A loses his watch ; B is found in possession of it next day, and says 
he found it, and was keeping it for the owner. If A and B are strang- 
ers, and if B can call no one to speak to his character, this is very 
poor excuse ; but if B is a friend of A's, and of the same position in 
life, and if he calls many respectable people, who have known him 
from childhood, and say he is a perfectly honest man, the story 
becomes Highly probable. If the same thing happened to a thorough- 
ly respectable, well-established inhabitant of the town, say, for 
instance, to the Rector of the parish, being a man of first-rate 
character and large fortune, no one would think twice of it. These 
illustrations give the true theory of evidence of character. Judges 
frequently tell to juries that evidence of character cannot be of use 
where the case is clearly proved, except in mitigation (or, possibly, 
aggravation) of punishment ; but that, if they have any doubt, 
evidence of character is highly important. This always seems 
to me to be equivalent to saying 1 if you think the prisoner guilty, 
say so ; and if you think you ought to acquit him independently 
of the evidence of character, acquit him rather the more readily 
because of it.' Evidence of character would thus be superfluous 
in every case. The true distinction is, that evidence of character 
may explain conduct, but cannot alter facts ." 2 

54. In criminal proceedings the fact that the 

Previous bad accused person has a bad character 
reie va*nt , r except is irrelevant, unless evidence has been 
in reply. "given that he has a good character, 
in which pase it becomes relevant. 

Explanation i. — This section does ‘not '•apply to 
cases in which the bad character of any person is itself 
a fact in issue. 

Explanation 2 .— A previous conviction is relevant 
as evidence of bad character. 

COMMENT. 

Evidence of the bad character of an accused person (of whose 
good character evidence has not been given) is not relevant under 

O Wigmore, 123. * Law of England, pp. 311, 312. 

? General View of the Criminal 
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this section for the purpose of raising a general inference that the 
accused is likely to have committed the offence charged. Such 
evidence is irrelevant and cannot be legally admitted in evidence 
whether elicited by the prosecution or by the defence. 1 A man's 
guilt is to be established by proof of the facts alleged and not by 
proof of his character ; such evidence might create prejudice but 
not lead a step towards substantiation of guilt. 2 

Where the accused has attempted to show his good character 
m his own aid under the preceding section, the prosecution may 
in rebuttal offer evidence of his bad character. The accused by 
going into his own character gives a challenge to the prosecution. 
The prosecution, therefore, is at liberty to refute his claim that he 
has a good character, otherwise the Court would be misled. 

Explanation 1. — Where the bad character of any person is 
itself a fact in issue, then the principle of this section doesjiot apply. 
See section no (/) of the Criminal Piocedure Code. 

Explanation 2 . — A previous conviction is not admissible in 
evidence against the accused, except where he is liable to enhanced 
punishment under s. 75 of the Penal Code on account of previous 
conviction or unless evidence of good character be given, in which 
case the fact that the accused has been previously convicted of an 
offence is admissible as evidence of bad character. 8 

A previous conviction may also be relevant under s. 8 as 
showing motive. It may also become relevant within the 
meaning of s. 14, explanation 2, when the existence of any state 
of mind, or body, or bodily feeling, is in issue or relevant. 4 It may 
also be relevant under s. 43. See illustration (e). 

55 . In civil cases the fact that the character of 
character as an Y person is such as to affect the amount 
«ufectmg«iamag- of damages which he ought to receive, 
**’ is relevant. 

Explanation.— In sections 52, 53, 54 jand 55, the 
word " character ” includes both reputation and 
disposition ; but, except as provided in section .54, 
evidence fllay be given only of general reputation and 
general disposition, and not of particular acts by which 
reputation or disposition were shown. 

COMMENT. 

In civil cases good character, being presumed, may not be 
proved in aggravation of damages, but baa character is admissi- 

1 M% Mytn v. King^Emperor, 3 Emperor v. Burning, (1903) 5 
(1908) 5 L. B. R. 4 ; Emperor v. Bom. L. R. 10 34; Teka A hir v. King- 
Gangaram, (1920) 22 Bom. L. K. 1274. Emperor, ( 1929) 5 P. L J. 706. # 

2 A mrita Lai Haira,v* Emperor, 4 Emperor v. Alloomiya , (1903) 

(1915) 42 Cal. 957. Bom. L. R. 805 ; 28 Bom. 129. 
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hie in mitigation of damages, provided that it would not, if 
pleaded, amount to a justification. For example, in cases of de- 
famation the general bad reputation of the plaintiff may be proved. 
In cases of breach of promise of marriage the plaintiff's general 
character for immorality is relevant. In cases of seduction evidence 
of the general character for immorality on the part of the person 
seduced is relevant. The argument m favour of considering reputa- 
tion is that the person should not be paid for the loss of that which 
he never had. 

Evidence of reputation or disposition must be confined to the 
particular traits which the charge is concerned about. Thus, it 
would be useless to offer evidence of a prisoner's reputation of honesty 
on a charge of cruelty, or of his mild disposition on a charge of theft. 
Reputation for honesty would be relevant on a charge of theft, and 
a merciful disposition on a charge of cruelty. 1 

Explanation. — The word 'character' includes both reputa- 
tion and disposition. According to English law ' character ' is not 
synonymous with ‘ disposition,’ it simply means reputation. ' Re- 
putation’ means what is thought of a person by others, and i. 
constituted by public opinion. ‘ Disposition ’ respects the whole 
frame and texture of the mi nd. It comprehends springs and motive: 
of actions. ' Temper ‘ influences the action of the moment, ‘ dis- 
position ’ is permanent and settled ; * temper ’ may be transitory 
and fluctuative. It is possible to have a good disposition with a bac 
temper and vice versa . 2 


1 Norton, 234. 


2 Crabb’s Synonyms. 



PART II.— ON PROOF. 

CHAPTER III. 

FACTS WHICH NEED NOT BE PROVED. 

*** i“ didaU y 56. No fact of which the Court will take 
MthTproved judicial notice need be proved. 

COMMENT 

All facts in issue and relevant facts must be proved by evidence, 
either oral or documentary. To this rule there are two exceptions : 
(a) facts judicially noticeable ; and (6) facts admitted. 

In the case of the facts dealt with by this section, the Judge's 
belief in their existence is induced by the general knowledge acquired 
otherwise than in particular proceedings before the Court and in- 
dependently of the action of the parties therein. The meaning 
of the section will however be apparent, if we consider together with 
this section the last words of s. 5 7. What these two provisions really 
come to is this : With regard to the facts enumerated in s. 57, if 
their existence comes into question, the parties who assert their 
existence, or the contrary, need not in the first instance produce 
any evidence, in support of their assertions. They need only ask 
the Judge to say whether these facts exist or not, and if the Judge’s 
own knowledge will not help him, then he must look the matter 
up ; further, the Judge can, if he thinks proper, call upon the parties 
to assist him. But in making this investigation the Judge is 
emancipated entirely from all the rules of evidence laid down for 
the investigation of facts in general. He may resort to any source 
of information which he finds handy and which he thinks* will help 
him. Thus he may consult any book or obtain jnfoAnation from a 
bystander. 1 

Facts of whici# 57. The Court shall take judicial notice 

judicial notice. Of th§ following facts 

(1) All laws or rules having the force of law now 
or heretofore in force, or hereafter to be in force, in 
any part of British India : 

(2) All public Acts passed or hereafter to be 
passed by Parliament, and all local and personal Acts 
directed by Parliament to be judicially noticed; 


1 Markby. 49. 
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(3) Articles of War for Her Majesty’s Army or 
Navy : 

(4) The course of proceeding of Parliament and 
of the Councils for the purposes of making Laws and 
Regulations established under the Indian Councils Act, 
or any other law for the time being relating thereto. 

Explanation . — The word ‘ Parliament ' in clauses 
(2) and (4) includes— 

(t) the Parliament of the United Kingdom ot 
Great Britain and Ireland ; 

(2) the Parliament of Great Britain ; 

(3) the Parliament of England ; 

(4} • the Parliament of Scotland ; and 

(5) the Parliament of Ireland : 

(5) the accession and the sign manual of the 
Sovereign for the time being of tiie United Kingdom 
of Great Britain and Ireland : 

(6) all seals of which English Courts take judicial 
notice : the seals of all the Courts of British India, 
and of all Courts out of British India, established 
by the authority of the Governor General, or any 
Local Government in Council : the seals of Courts 
of Admiralty and Maritime Jurisdiction and of 
Notaries Public, and all seals which any person is 
authorized to use by any Act of Parliament or other 
Act or Regulation having the force of law in British 
India : 

(7) the accession to office, names, titles, func- 
tions and signatures of the persons filling for the time 
being any public office in any part of British India, 
if the fact of their appointment to such office, is notified 
in the Gazette of India or in the official Gazette of any 
Local Government : 

(8) the existence, title and national flag of every 
State or Sovereign recognized by the British Crown : 

(9) the divisions of time, the geographical divi- 
sions of the world, and public festivals, fasts and, holi- 
days notified in the official Gazette : 

% (10) the territories under the dominion of the 

^British Crown : 
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(11) the commencement, continuance and ter- 
mination of hostilities between the British Crown and 
any other State or body of persons : 

(12) the names of the members and officers of the 
Court and of their deputies and subordinate officers 
and assistants, and also of all officers acting in execu- 
tion of its process, and of all advocates, attorneys, 
proctors, vakils, pleaders and other persons author- 
ized by law to appear or act before it : 

(13) the rule of the road on land or at sea. 

In all these cases and also on all matters of public 
history, literature, science or art, the Court may resort 
for its aid to appropriate books or documents of. 
reference. 

If the Court is called upon by any person to take 
judicial notice of any fact, it may refuse to do so unless 
nnd until such person produces any such book or docu- 
ment as it may consider necessary to enable it to do so. 

COMMENT. 

The list of facts of which the Court shall take judicial notice, 
and which are enumerated in this section is not exhaustive. It 
is for the sake 6f convenience that the Courts are allowed to take 
judicial notice of certain facts whjch are so clearly established that 
evidence of their existence is unnecessary. 

The section does not appear to have the effect of absolving 
the parties from any rules governing the proof of facts on which 
they desire to rely. The section does not say how any fact, historical 
or otherwise, is to be proved by the parties, but gives the Court 
liberty to resort for its aid to appropriate books or documents of 
reference on matters of public history.^ , * 

Clause 1. — ‘Laws or rules having a fofce of law’ includes 
statutory law as well as unwritten law whether of a 'personal or 
of local natSre. 

Clause 2. — Statutes are either public or private, general or 
special. . . A public or general Act is a universal rule applied to 
the whole community, which, the Courts must notice judicially 
and ex officio^ although not formerly set forth by a party claiming 
an advantage under it. But special or private Acts are rather 
exceptions than rules, since they only operate upon particular persons 
and private concerns, and the Courts are not bound to take notice 
of them, if they are notcformally pleaded, unless an express clause 

1 ■** The Englishman/' Ltd. v. Lajpai Rat, (1910) 37 Cal. 760. 
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is inserted in them that they shall be deemed public Acts and shall 
be judicially noticed as such without being specially pleade d— which 
provision is now usually introduced.* 

Clause 3 . — Articles, of War for native officers, soldiers, etc., 
are contained in the Indian Army Act (Act VIII of 1911). 

Clause 8. — All Courts must take judicial notice of the existence 
and title of every State or Sovereign recognised by the British 
Crown. All Native States are so recognised.* 

Clause 9 . — The phrase ‘ divisions of time ’ includes also Indian 
eras. Thus Samvat, Shaka, Hindi, Bengali, Hizari and Jalus eras 
will be judicially noticed. Holidays notified in the official Gazette 
of any Local Government may be judicially noticed. 

Clause 13 . — On all matters of public history, literature, science, 
or art, the Court may resort for its aid to appropriate books or 
' documents of reference. 

58. No fact need be proved in any proceeding 

Facts admit- which the parties thereto or their agents 
ttd need not be agree to admit at the hearing, or which, 
pi wed before the hearing, they agree to admit 

by any writing under their hands, or which by any 
rule or* pleading in force at the time they are deemed 
to have admitted by their pleadings : 

Provided that the Court may, in its discretion, 
require the facts admitted* to be proved otherwise 
than by such admissions. 

COMMENT. 

This section lays down that no proof need be given of facts 
which the parties or their agents agree to admit at the hearing, 
or which, before the hearing, they agree to admit by writing under 
their hands, or which*, by any rule of pleading in force at the time, 
they are delmed to have admitted by their pleadings.* Where a 
document was not admitted in the pleading but- only at the trial in 
evidence, it was held that the document must be proved. 4 

A Court in general is to try the questions on which the parties 
are at issue, not those on which they are agfeed. Admissions 
which have been deliberately made for the purposes of thtf suit, 
whether in the pleading or by agreement, will act as an estoppel 

t Field, 7th Eds., p. 205. MaungSc, (1899) 2 U.B.R. (1897-igoi) 

* The Maharaja of Kashmir v. 379 ; Mating Po Kin v. Mating Shm 
Moh&p Lot, (1886) P. ,R. No. 51 of Bya, it 02 3) 1 Haag. 403. 

f>386. 4 Mating Wala v. Mating Shw 

* Markby, 50. See Mating Kai v. Gon, (1923) l Hang- 472. 
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to the admission of any evidence contradicting them. 1 It is with 
the object of doing away with the necessity of proving documents 
of facts admitted that admissions are obtained, and the party 
reasonably refusing or neglecting to admit any documents of facts 
when called upon to do so may be ordered to pay the costs of proof. 

Formal proof of a document even when it is required to be 
proved in a certain way (e.g„ by calling a person who has attested 
it, see s. 68, infra) may be waived by any of the parties whose interests 
it may affect, although such waiver does not affect the legal charactei 
of the document or its validity 2 

In the Civil Procedure Code provision has been made for ad- 
mission of facts by the parties or their, pleaders before the hearing 
(0. XII, rr. i- 9 ). 

Proviso.--If the Court is satisfied that the admission has been 
obtained by fraud or that there is other good and sufficient cause, 
it will be m its discretion under the proviso to require the fact to be 
proved otherwise than hv such admission 3 

1 Bufjorp Cursetji Panthaki v Sahu v Kelat Rath, (1922) 2 Pat 317. 

Muncherji Kuverji, (1880) 5 Bora 3 Oriental Government Security Lift 
143, 152 Assurance Company, Limited v Nar& 

2 Bnjnath Singh v Mussamma simha Chart, (1001) 25 Mad 183,205* 

ffitrai Knmv /rtv?al 2 P-it <7 Ani/i 
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59. All facts, except the contents 
bywaievtdinco" of documents, may be proved by oral 
evidence; 


COMMENT. 

Oral ^evidence has been defined by the Act to be all statements 
which the Court permits or requires to be made before it by wit- 
nesses in relation to matters of fact under inquiiy (s. 3). All facts 
except the contents of documents may be proved by oral evidence. 
Oral evidence, if worthy of credit, is sufficient without documentary 
evidence to prove a fact or title. 

It is a cardinal rule of evidence that where written documents 
exist, they shall be produced as being the best evidence of their 
own contents. 1 Where oral testimony is conflicting, much greater 
credence is to be given to men's acts than to their alleged words, 
which are so easily mistaken or misrepresented. 2 

Where a fact may be proved by oral evidence it is not necessary 
that the statement of the witness should be oral. Any method of 
communicating thought which the circumstances of the case or the 
physical condition of the witness demand, may, in the discretion 
of the Court, be employed. Thus a deaf-mute may testify by signs, 
by writing, or through an interpreter. So where a dying woman, 
conscious, but without power of articulation, was asked whether 
the defendant was her assailant, and if so, to squeeze the hand of 
the questioner, the question and the fact of her affirmative pressure 
were held admissible in evidence. 3 

• 60. * Oral evidence must, in all . cases, t whatever $ 
Oral evidence be direct ; that is to say — 
must be direct. ft refers to a fact which could be seen, 
it must be the evidence of a witness who ‘says he saw it ; 

if it refers to a fact which could be heard, it ’must 
be the evidence of a witness who sayS he heard it } 

I Dinomoyi Debt v. Hoy Luchmiput 3 Woofdroffe and Ameer Ali's Evi- 

Singh, (1874) 7 1 . A. 8. dence, Sth Edn., p.490; Queen-Ettt- 

3 Meer Usdoollah v. Beeby I mama* t presi’v. Abdullah, (188$) 7 All. 385, f.b* 
(1836)1 M. I. A. 19,42, 43. 
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if it refers to a fact which could be perceived by 
any other sense or in any other manner, it must be 
the evidence of a witness who says he perceived it by 
that sense or in that manner ; 

if it refers to an opinion or to the grounds on which 
that opinion is held, it must be the evidence of the 
person who holds that opinion on those grounds : 

Provided that the opinions of experts expressed 
in any treatise commonly offered for sale, and the 
grounds on which such opinions are held, may be prov- 
ed by the production of such treatises if the author 
is dead or cannot be found, or has become incapable of 
giving evidence, or cannot be called as a witness 
without an amount of delay or expense which the 
Court regards as unreasonable : 

Provided also that, if oral evidence refers to the 
existence or condition of any material thing other than 
a document, the Court may, if it thinks fit, require the 
production of such material thing for its inspection. 

COMMENT. 

This section, subject to the proviso, excludes opinions given at 
second hand. The use of the word^ must ’ in the first clause of the 
section imposes a duty on the Courts to exclude all oral evidence 
that is not direct, whether the party against whom it is tendered 
objects or not. 1 

The word ' direct ’ is opposed to mediate or derivative or 
* hearsay.’ 

The term hearsay is used with reference to what is done or 
mitten, as well as to what is spoken ; and in its legal sense, 1 ‘it denotes 
that kind of evidence which does not derive its value solely from the 
credit given to the witness himself, but which rests alsft, in part, 
on the veracity and competence of some other person. That this 
species of evidence is not given upon oath, that it cannot be tested 
by cross-examination? and that in many cases it supposes some 
better testimony, Which might be adduced in the particular case, are 
not the sole grounds for its exclusion. Its tendency to protract 
legal investigations to an embarrassing and dangerous length, its 
intrinsic weakness, its incompetency to satisfy the mind as to the 
existence of the fact, and the frauds which might be practised with 
impunity under its cover*.* 

Markby says : " Section 60 provides that when it (*.*., the pral 
evidence) refers to a .fact which could be seen it (i.e., the oral evi-' 

1 Stokes. Vol. II, p. 89. * Taylor, ntb Edn„ s. 570, p. 394. 
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dence) must be the evidence of a witness who says he saw it. This 
last ' it 9 is somewhat indefinite ; but I think that this 1 it 9 has 
reference to ' fact ' previously spoken of ; and I think the fact previ- 
ously spoken of is the fact deposed to and, therefore, not always 
the fact which it is ultimately intended to prove. In other words, 
I do not think that it was intended by this section to exclude circum- 
stantial evidence of things which could be seen, heard, and felt, 
though the wording of the section is undoubtedly ambiguous, and 
at first sight might appear to have that meaning." 

The expressions 1 saw it/ 'heard it/ and ‘ perceived it/ in els. 2, 

3 and 4 of the section mein ‘ saw the fact deposed to/ ' heard the 
fact deposed to/ and ' perceived the fact deposed to/ 

A written information is not evidence. If it is desired to make 
the matter contained in it evidence, a person who can directly 
testify to such matter must be produced. 1 

" Derivative or second-hand proofs are not receivable as evi- 
dence in causa. .Instead of stating as a maxim that the law requires 
all evidence to be given on oath , we should say that the law requires 
all evidence to be given under personal responsibility, i.e. t every 
witness must give his testimony, under such circumstances as ex- 
pose him to all the penalties of falsehood, which may be inflicted by 
1 any of the sanctions of truth. . .The true principle therefore appears 
to be this, — that all second-hand evidence, whether of the contents 
of a document or of the language of a third person, which is not 
connected by responsible testimony with the party against whom it 
is offered, is to be rejected/* 8 

Derivate or second-hand evidence is excluded owing to its in- 
firmity as compared with its original source. 

The Select Committee in their Report said : " This provision 
taken in connection with the provisions of relevancy contained in 
Chap. II will, we hope, set the whole doctrine of hearsay in a per- 
fectly plain light, for their joint effect is that : — (1) The sayings 
and doings of third persons are, as a rule, irrelevant, so that no 
proof of them can be admitted ; (2) in some excepted cases they are 
relevant *(3) every act done or word spoken which is relevant on 
any ground, must (if proved by oral evidence) bq prqved by some- 
one who saw it with his own eyes or heard it with nis own ears." 

Proviso 1. — The first proviso is a departure from the rule of 
English law, under which medical and other treatises are not ad- 
missible, whether the author is alive or not. Any scientific text- 
book commonly offered for sale is admissible in evidence under the 
circumstances mentioned in the proviso. Section 45 refers to the 
evidence of living expert witnesses given in Court. Section 38 refers 
to books on foreign law. 

, Proviso 2. — TJris proviso enables the Court to require the 
^production of a material thing for its inspection. Under s. 165 the 

MiHauh v. King-Emperor, (1007) % Best, lath Edn., as. 493. 494. 

4 L« xat. , « , . 
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Court has power to direct the production of any document or thing 
in order to discover or to obtain proper proof of relevant facts. 

CASE. 

In the trial of the accused in the Sessions Court a Magistrate 
was called to prove the identifications of the accused in jail and the 
methods adopted. Instead, however, of stating in Court the details 
and the results, the witness merely referred to certain documents 
which were described as exhibits in which he stated that his evidence 
was to be found. The documents were put on the record as his 
evidence. It was held that the attempt to iecord the evidence of 
the witness in this manner was not only contrary to law but violated 
the first principles of evidence, and such evidence must therefore^ 
be entirely ignored. 1 

1 LalSwgh\ JhcCuntv (IQ24) ^ I ah 



CHAPTER V. 

OF DOCUMENTARY EVIDENCE. 

61* The contents of documents may be proved 

tciffeTof °docS- e ^her by primary or by secondary 
meats. 0 ocw evidence. 

COMMENT. 

Documentary evidence means all documents produced for the 
inspection of the Court (s. 3). Documents are of two kinds : public 
and private. Section 74 gives a list of documents which are regarded 
as public documents. All other documents are private. The pro- 
duction of documents in Courts is regulated by the Civil Procedure 
Code and the Criminal Procedure Code. 

The contents of documents must be proved either by the pro- 
duction of the document which is called primary evidence, or by 
copies or oral accounts of the contents, which are called secondary 
evidence. The section lays down that the contents of the document 
may be proved either by primary or secondary evidence and the rule 
means that there is no other method allowed by law for proving the 
contents of documents. 1 

Primary evidence is evidence which the law requires to be given 
first. Secondary evidence is evidence which may be given in the 
absence of the better evidence which the law requires to be given 
first, when a proper explanation is given of the absence of that 
better record. Primary evidence is defined in s. 62 and secondary 
evidence in s. 63. 

62. Primary evidence means the document itself 
IMmary ovi- produced for the inspection of the 
dene*. t ■ Court. 

Explanation i. — Where a document is executed 
in several parts, each part is primary evidence of the 
document. 

Where a document is ‘executed in counterpart, 
each counterpart being executed by one or "some of the 
parties only, each counterpart is primary evidence 
as against the parties executing it. 

^ Explanation 2 . — Where a number of documents 
are all made by one uniform process,* as in the case of 

1 Ram Prasad v,* Raghu$ewda* Prasad, (1885). 7 All. 738, 743. 

a* * . 
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printing, lithography or photography, each is primary 
evidence of the contents of the rest ; but, where they 
are all copies of a common original, they are not pri- 
mary evidence of the contents of the original. 

Illustration. 

A person is shown to have been in possesion of a number of placards, 
all printed at one time from one original. Any one of the placards is primary 
evidence of the contents of any other, but no one of them is primary 
evidence of the contents of the original 

COMMENT. # 

This section defines the meaning of primary evidence. It is 
evidence which the law requires to be given first. 

Document executed in several parts.— Sometimes each party 
to a transaction wishes for the sake of convenience to have a 
complete document in his own possession. To effect this, the docu- 
ment is written out as manj T times over as there are parties, and each 
document is executed, i,e., signed or sealed, as the case may te, by 
all the parties. Any one of them may be produced as primary 
evidence of the contents of the document. 

Document executed in counterpart.— A document is executed 
in counterparts when there are two parties to the transaction. 
Thus, if the transaction is a contract between A and B the document 
is copied out twice, and A alone signs one document, whilst B alone 
signs the other. A then hands to B the document signed by himself, 
and B hands to A the document signed by himself. Then, as against 

A, the document signed by A is primary evidence, whilst, as against 

B, the document signed by B is primary evidence. If there are two 
contemporary writings, the counterparts of each other, one of 
which is delivered to the opposite party, and the other preserved, 
as they may both be considered as originals, and they have equal 
claims to authenticity, the one which is preserved mav be.received 
in evidence, without notice to produce the one whiph was delivered. 1 

Where a document is executed in counterpart, each counterpart 
being executed by one or some of the parties only, each counterpart 
is primary evidence as against the parties executing it, and second- 
ary evidence as against gther parties (see s. 63, cl. 4). 

Secondary evi- 63. Secondary evidence means and 
dence. includes — 

( 1 ) certified copies given under the provisions 
hereinafter contained ; 

( 2 ) copies made .from the original by mechanical 
processes which in themselves insure the accuracy 
of the copy, and copies compared with such copies ; 

1 Philipson v. Chase, ( 18091,2 Camp. iiq. 
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(3) copies made from or compared with the 
original ; 

(4) counterparts of documents as against the 
parties who did not execute them ; 

(5) oral accounts of the contents of a document 
given by some person who has himself seen it. 

Illustrations. 

(1 a ) A photograph of an original 19 secondary evidence of its contents, 
though the two have not been compared, if it is proved that the thing 
photographed was the original. 

( 6 ) A copy compared with a copy of a letter made by a copying machine 
secondary evidence of the contents of the letter, if it is shown that the copy 
made by the copying machine was made from the original. 

\c) A copy transcribed from a copy, but afterwards compared with the 
original, is secondary evidence ; but the copy not so compared is not secondary 
evidence of the original, although the copy from which it was transcribed Was 
compared with the original 

(<f) Neither an oral account of a copy compared with the original, nor 
an oral account of a photograph or machine-copy of the original, » secondary 
evidence of the original. 

COMMENT. 

This section describes what constitutes 1 secondary evidence ' 

1 Secondary evidence ' is evidence which may be given under certain 
circumstances in the absence of that better evidence which the lav 
requires to be given first. 

Clauses 1 to 3 deal with copies of documents. Where a copy 
of a document is admitted in evidence in the trial Court without 
objection, its admissibility cannot be challenged in the appeal 
Court. Because omission to object to its admission implies that it 
is a truq copy and, therefore, it is not open to the appeal Court 
whether the dopy was properly compared with the original or not. 1 

4 Claqse |. — Section 76 defines the expression “ certified copies." 
See also ss. 77, 78, 79 and 86. . „ 

The correctness of certified copies will be presumed under s. 75 ; 
but that of other copies will have to be proved. This proof may be 
afforded by calling a witness, who can swear that he has compared 
the copy tendered in evidence with the original or with what some 
other person read as the contents of the original $nd that such 1$ 
correct. 

Clause 2. — Reading cl. 2 and illustrations (6)*and (c) together 
it will appear that a copy of a copy, i.e.* a copy, transcribed from, 

< Chimnajt v. Dtnhar, (1886) Rakhul Das, (*903) 31 Cal. 153 : ijla pt 
IX Bom* 320 ; Lak&hman v. Amnt, Lochan Misra v. Pandit Harinath 
flftoo) 24 Bom. 591 ; Ktshari Lai v. Misra, (192a) x Pat* 606* 
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And compared with, a copy, is inadmissible, unless the copy with 
which it was compared was a copy made by some mechanical process 
which in itself insures the accuracy of such copy. 

Copies of copies kept in a registration office, when signed and 
sealed by the registering officer, are admissible for the purpose of 
proving the contents of the originals (s. 57, Act III of 1877). 

Clause 3. — Copies made from the original or copies compared 
With the original, are admissible as secondary evidence. A copy 
of a copy, when compared with the original, would be receivable 
as secondary evidence of the original [ill. (6)]. 

Illustration (c) lays down in express language that " a copy 
transcribed from a copy, but afterwards compared with the original, 
is secondary evidence ; but a copy not so compared is not secondary 
evidence of the original although the copy from which it was trans- 
cribed was compared with the original. ” A copy of a certified copy 
of a document, which has not been compared with the original! 
cannot be admitted in evidence, such a copy being neither primary 
nor secondary evidence of the contents of the original. 1 

Clause S. — Secondary evidence includes, according to cl. 5, oral 
accounts of the contents of a document given by some person who 
has himself seen the original document. But a written statement 
of the contents of a copy of a document, the original of which the 
person making the statement has not seen, cannot be accepted as 
secondary evidence. 8 This clause does not necessarily mean that 
a witness who is called to give evidence as to a lost document must 
have himself read the document. He would be a competent witness 
if, having physically seen the document, the contents thereof had 
been read out or explained to him. 3 

64. Documents must be proved by primary evi- 
Prooi of do- dence except in the cases hereinafter 

contents by pn- , . , r 

wary evidence. ITl€ntlOIlCQ, 

COMMENT. > ’ 

This section deals with the class of cases falling within the rule 
that a written document can only be proved by the in&trumdht 
itself. What is in a writing shall be proved by the writing itself. 

It is a general rule that if a person wants to get at the contents 
of a written document' the proper way is to produce it if he can. 
Where the contents 'of any document are in question, either as the 
fact in issue or a subalternate principal fact, the document is the 
proper evidence of its own contents, and all derivative proof is 
rejected until it$ absence is accounted for. But where a^ written 
instrument or document of any description is not the fact in issue, 
and is merely used as e vide pee to prove some fact, independent proof 

¥ 

* Ram Prasad v. Rjig'hunandan Bom. 139* 

Prasad, (1 885) 7 All. 738, 743. * Meht Lai v. JRamji Das, (19*4) 

* Kanayalal v. Pyarabat , (2882) 7 47 AQ. 13* 



160 


THE LAW OF EVIDENCE. 


[CHAP. V. 


aliunde is receivable. Thus, although a receipt has been given for 
the payment of money, proof of the fact of payment may be made 
by any person who witnessed it ... . So, although where the contents 
of a marriage register are in issue, verbal evidence of those contents 
is not receivable, yet the fact of the marriage may be proved by tke 
independent evidence of a person who was present at it. 1 

Oral admissions as to the contents of a document are not rele- 
vant, unless and until the party proposing to prove them shows 
that he is entitled to give secondary evidence of the contents of such 
documents, or unless the genuineness of a document produced is in 
question. < 

Cases mwhicii 65 . Secondary evidence may be given 

Venc^daiingwi th*' existence, condition or con- 
documents* may tents of a document in the following 
b. given. cases : — 

(a) when the original is shown or appears to be 
in the possession or power— 

of the perse n against whom the document is sought 
to be proved, or of any person out of reach of, or not 
subject to, the process of the Court, or 

of any person legally bound to produce it, 

and when, after the notice mentioned in section 66, 
such person does not produce it ; 

(b) when the existence, condition or contents of 
the original have been proved to be admitted in writing 
by the person against whom it is proved or by bis 
representative in interest ; 

(c) when the original has been destroyed or lost, 
or when the party offering evidence of its contents 
cannot, for any other reason not arising from his owr 
default, or neglect, produce it in reasonable time ; 

(d) when the original is of such a nature as not 
to be easily moveable ; 

(e) when the original is a public document withii 
the meaning of section 74 ; „ 

(/) when the original is a document of which £ 
certified copy is permitted by this Act, or by any other 
law m force in British India, to be given in evidence • 

(g) when the originals consist of numerous 
accounts or other documents which. cannot conveniently 

1 Balbhmdat Prasad v. Tfts Maharajah of Betta, ( i$8 7) 9 All. 351, 356. 
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be examined in Court, and the fact to be proved is the 
general result of the whole collection. 

In cases (a), (c) and (d), any secondary evidence 
<4 the contents of the document is admissible. 

In case ( b ), the written admission is admissible. 

• In case (e) or (/), a certified copy of the document, 
but no other kind of secondary evidence, is admissible. 

In case (g), evidence may be given as to the general 
result of the documents by any person who has exa- 
mined them, and who is skilled in the examination 
of such documents. 

COMMENT. 

This section enumerates the seven exceptional cages’ in which 
secondary evidence is admissible. Under it secondary evidence 
may be given of the contents of a document in civil as well as in 
criminal proceedings. Under the English law stricter proof in 
criminal than in civil proceeding is required. 

Secondary evidence of the contents oi a document cannot 
be admitted without the non-production of the oiiginal being first 
accounted for in such manner as to bung it within one or other 
of the cases provided for in this section. 1 It is incumbent on the 
person who tenders secondai y evidence to show that it is admissible 
and that the question of admissibility is oidinanly for the Court 
of first instance. 2 Questions as to the admissibility of evidence 
should be decided as they anse add should not be reserved until 
judgment in the case is given. 3 

Clause (a). — The document need not be in the actual possession 
of the party ; it is enough if it is in his power. 

The expression ‘ not subject to ' seems intended to include 
the case of a person not legally bound to produce the document, 
who refuses to produce it. 4 • • 

* Legally bound to produce It. ’ — The wording* of this clause has 
given rise to considerable doubt. Secondary evidence 6f a docu- 
ment is admissible when the original appears to be in the possession 
of any person legally* bound to produce it. This clearly covers a 
document which js unjustifiably withheld by any person, thus 
differing from the English law on the point. But if a person sum- 
moned to pro,duce a document ‘objects to do so and his objection 
is upheld by the Court it seems equally clear that such a document 
does not fall within the words of this section. It may be, however, 

l Krithut KiShori ChaOdkrani v, 2 U. B. R. (1897-1901) 382. 

Kishori La I Roy, (1887) 14 Cal. 486, 3 Abdul Ratack v. Ma U, (1898) 

14 I. A. 7*. . 2 U, B. R. (1897-1901) 376 . • 

a Abdut Raiaek v. Ma V, (1898) « Stokes, Vol. II, p 892. 
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that the Courts will admit secondary evidence in such a case ujxm 
the general principles of the English law and the decisions of English 
Courts upon this subject. 1 

• When, after the notice mentioned in §. 66, such person does not produce 
it.*— This clause means when any person in whose possession or power 
the original may be, after receiving the notice (if any) required by 
s. 66, does not produce such original. 2 The sole object of a 
notice to produce is to enable the adversary to have the document 
in Court to produce it if he likes, and, if he does not, to enable 
his opponent to give secondary evidence thereof, so as to exclude 
the argument that the latter has not taken all reasonable means 
to procure the original. 3 

Clause (b) — This clause must be read with s. 22. Under 
it the written admission may always be proved. The oral ad- 
mission can only be proved under the circumstances mentioned 
in clauses ( a ), (c) and (d). But secondary evidence by means of a 
written admission under this clause cannot be given of the con- 
tents of a document, which is inadmissible for want of registration 4 
or of stamps. 5 

Clause (c). — Secondary evidence of a document which is lost 
or destroyed or cannot be produced in reasonable time can be given. 
But secondary evidence of the contents of a document cannot be 
admitted without the non-production of the original being first 
accounted for. Secondary evidence of the contents of a document 
cannot be given by a party who is in custody of the original docu- 
ment. 6 

To prove the loss of a document, evidence of diligent search, 
is necessary. See illustration (b) to s. 104. Copies arc inadmissi- 
ble without proof of search of the originals. 7 If a registered sale 
deed is lost a certified copy can be put in as secondary evidence. 8 

Secondary evidence of a lost public document, other than 
a certified copy, is 'admissible upon proof of loss or destruction of 
the original, and further proof that no certified copy of the original 
is available to the party seeking to prove the contents of the original. 
So long as the original is in existence, no secondary evidence other 
than a certified copy is admissible. 9 «. 

Secondary evidence of the contents of a document requiring 
execution, which can be shown to have been l3*st in proper custody, 
and to have been lost, and which is more than» thirty years old,. 


1 Field, 7th Kiln., p. 215. 

2 Stokes, Vol. II, p. 892. 

3 Dwyer v. Collins, (1852} 7 Ex. 
039, 647. 

4 Varada v. Krishnasami , (1882) 
6 Mad. X17. 

# Qamodar Jagannath v. Atmaram 
*&abaji % (1888) 12 Bom. 443. 

6 Him Lai v. Ganesh Prasad, 


(18S2) 4 All. 406. 

7 Krishna Kishari Chaodhravi v. 
Kishori Lai Roy , (1887) 14 Cal. 486,.. 
14 I. A. 71; Harripria Debt v. Ruftmini 
Debt, (1891) 19 Cal. 438, x\ c. 

9 Enttiham Ali v. Jamna Prasad * 
(19*1) 24 Bojji. L. R. 675. 

s Syad Pir'Skah v. Gulab Shah,. 
{1878) F. R. No. 63 of 1878. 



SEC. 65.] DOCUMENTARY EVIDENCE. 


163 


may be admitted under this clause and s. 90, without proof of the 
execution of the original. 1 

In a suit by the purchaser cf a debt, the plaintiff stated that, 
in 1873, A executed a bond in favour of 13 to secure the repayment 
of Rs. 1,000, and that he had purchased the interest of B at a sale 
in execution of a decree against him. The plaintiff now sued A 
upon the bond, making B a party. At the trial, A denied the execu- 
tion of the bond, and it was not produced by the plaintiff, who, 
having served B with notice to produce', tendered secondary evidence 
of its contents. B was not examined as a witness, and no evidence 
was given of the loss or destruction of the bond. It was held that 
secondary evidence was not admissible! 2 In a suit for a declaration 
that certain survey numbers were kept joint at a partition between 
the parties' ancestors in 1809, the plaintiff relied upon a certified 
copy of a partition deed passed between the parties in that year. 
The copy which was produced showed that the original document* 
was produced in Court in a suit of 1823. It w ? as held that the 
Court could rely on the certified copy as showing the terms of the 
partition, as there was no reason to doubt, owing to the lapse of 
time, that the certified copy retained on the file of the suit of 1823 
was a correct copy of the original. 3 

Clause (d). — This clause covers things not easily moved, as in 
the case of things fixed in the ground or a building. l*or example, 
notices painted on walls ; tablets in buildings ; tombstones ; monu- 
ments ; or marks on boundary trees. . . 

Clause (e). — This clause is intended to protect the oiigmals 
ot public records from the dange^ to which they would be exposed 
by constant production i n evidence*. Secondai y evidence is admissi- 
ble in the case of public documents mentioned in s. 74* ™ hat 

s. 74 provides is that public records kept in British India of private 
documents arc* public documents, but private documents of which 
public records arc kept are not in themselves public documents. 
A registered document, therefore, does not fall under either clause 
(e) or (/). The entry in the register book is a public document, but 
the original is a private document . A coitifieri copy of the original 
cannot be given in evidence. • • 

Public* documents can only be proved by their production 
or by secondary evidence of the natuie described in this clause; 
they cannot be proved by the oral evidence of a witness. 4 

Clause(f) — Certified copies are admissible as secondary evidence 
under this clause. Sections 76-78 and 86 may be read along with it. 

The last but one paragraph of this section provides "in case 
(e), or (f), a certified copy of the document, but no other kind of 


1 Kketter C hander Mookerjee v, 
Khetter Paul Sreelerutno, • (1880) 5 
Cal. 886. 

* Womesh Chunder • (those v. Shama 
Sundari Hat , (1881) 7 Cal. <)#♦ 


3 Khoduba v. Takhatsang Narsingji, 
(1921) 46 Horn. 32. 

4 Gunga Paw v. The Empms cj 
India, (1902) P. R. No. 5 of 1903 (Cr.);'* 
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secondary evidence, is admissible.” This applies only to the case- 
in which the public document is still in existence on the public 
record 1 Where a case falls under clause (a) or clause (c) and also- 
under clause (/) any secondary evidence might be received * 

Clause (g) — Whc rc the fact to be proved is the general result 
of the ox munition of numerous documents and not the^pontents 
of each particular document and the documents are su<jh as cannot 
be conveniently examined in Court, evidence may be fpven, under 
this section, as to the general result of the documents by a person, 
who has examined them and who is skilled in the examination of 
those documents, although.they may be public documents within 
the meaning of ss 65 and 74.® , 

Objection to reception of secondary evidence In appeal Court. — 

If a copy of a document is admitted in evidence in the first Court 
without afiy objection, no objection can be allowed to be taken 
in the Appeal Court as to its admissibility 4 The object of the 
rule is obvious, for, if objection is taken, the paity producing the 
copy can ask foi an adjournment in order to get the original or else 
to give evidence justifying the admission of secondary evidence. 

Where, in the Couits below, a plaintiff did not produce a docu- 
ment in Ins possession and secondary evidence of it was disallowed, 
but, when the < ast came on appeal, he did then produce the docu- 
ment and offer it for the inspection of the Court of Appeal and the 
Court refused to look at it but admitted secondary evidence of its 
contents, it was held that this course of proceeding was wrong and 
that to accept secondary evidence of the document in the plaintiff's 
custody without looking at thfc original w'as an extraordinary 
course 5 


66. Secendary evidence of the contents of the 
Rules as to documents referred to in section 65, 
uSce* to pi ° c ^ ause ( a )» shall not be given unless the 

iwce . .party proposing to give such secondary 

evidence has previously given to the party in whose 
possession or power the document is, or to his 
attorney or pleader, such notice to produce it as is 
prescribed by law ; and if no notice, is prescribed by 


t Katandan v Kunhunttt, (1882) 
6 Mad 80, 81 

* In the matter of a collision 
betwtev the •• A va'* and the H Brenhtlda , M 
(1870) 5 Cal $68, 573 
8 Sundar Kuar v. Chandreshwar 
Prasad Naratn Stngh , (1907) 34 Cal 
m *93* 

4 Kishon Lalv. Rahhal Das, (1963) 
§* *55 • Ahbur Ah v. Bhyea Led 

i»88o) 6 Cal,. 666 ; Brnekaram 


Mundul v Peary Mohan, (1883) 9 Cal. 
813 , Narendra Natatn Rat v. Btshut r 
Chandra Das, (1885) 12 Cal. 18a ? 
Chimnaji v. Dtnhar, (2886) sx Bom 

t ao ; Thet She v. Ma*ng Bo, (19 05) & 
» B. R. 49* * 

8 Rtshort Lot v, Rahhal Das, 
(1903) 32 Cal 155. See K* S. Bonner}* 
v. Stianath Das, (2922) 24 Bom. L. R. 
$<*5. C. 
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law, then such notice as the Court considers reasonable- 
under the circumstances of tlic case : 

Provided that such notice shall not be required, 
in order to ^render sectndary evidence admissible in 
any of the following cases, or in any other case in which 
the Cburt thinks fit to dispense with it : — 

(1) Vhen the document to be proved is itself a 
notice ; 

(2) when, from the nature of the case, the adverse 
party must know that he will be required to produce it ; 

(3) when it appears or is proved that the adverse 

party has obtained possession of the original by fraud 
or force ; • . 

(4) when the adverse party or his agent has the 
original in Court ; 

(5) when the advcisc party or his agent has 
admitted the loss of the document ; 

(6) when the person in possession of the document is 
out of reach of, or not subject to, the process of the Court. 

COMMENT. 

Under this section a notice must be gnen before secondary- 
evidence can be received under s. 65 (a). Notice to produce a 
document must be in writing.. Order XXI, r. 15, of the Civil 
Procedure Code, prescribes the hind of notice to produce a docu- 
ment. 

Notice is required in order to give the opposite party a sufficient 
opportunity to produce the document, and thereby to secure the 
best evidence of its contents. 

The proviso to this section enumerates six cases in which a notice 
shall not be required to be given to the party 1* whbse possession 
or power the document is in order to render secondary evidence 
admissible. * . 

The procedure for the production of documents in criminal 
cases is laid dowif in ss. 94-98 of the Criminal Procedure Code. 

Section 175 of the Indian Penal Code punishes the person 
who omits to produce a document required by a public servant. 

Where oral evidence was given to prove the contents of a 
letter, which was neither produced nor called for, but no objection 
was raised* to the giving of the evidence, it was held that this was 
secondary evidence .of the contents of a document, and could not 
be given without satisfying the conditions of s. 65. This section 
renders it legally .inadmissible, although no objection was .raised 
to the giving of It.* 

l Kantetkwat Ptrthai ». A tpanulvHa, { 1898 ) s6 Cal. 53 . 
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67. If 

Proof of signa- 
ture and hand- 
writing of person 
alleged to have 
signed or written 
document 
produced. 


a document is alleged to be signed or to 
have been written wholly or in part by 
any person, the signature or the hand- 
writing of so much of the document as is 
alleged to be in that person's handwriting 
must be proved to be in his handwriting. 


COMMENT. 


This section merely requires proof of signature and hand- 
writing of the person alleged to have signed or written the docu- 
ment produced. It does not require the subscribing witnesses 
or the writer of a document to be produced. 1 * * 

As to the method of proof see ss. 47 and 73. 

. Besides the question which arises as to the contents of a docu- 
ment (see ss. 61-66) , there is always the question when the document 
is used in evidence, — Is it what it purports to be ? In other words, 
is it genuine ? The evidence upon this point is dealt with in ss. 67-73. 
The nature of the evidence will depend to a large extent on the nature 
of the document. If it is a mere memorandum, such as the entry 
■ in a diary mentioned in s. 32 (A), it must be proved that the diary 
was really that of the person whose statements it is said to contain. 
If it is a letter it must be shown who wrote it, or at any rate who 
signed it, for a signature to a document turns the whole document 
into a statement by the person who signs it. If it is an agreement 
tt must be shown who executed it.- 

Execution of a document. — Execution means signing, sealing 
and delivery of a document. The term may be defined as formal 
completion of a deed. It is the last act or series of acts which 
completes it. :i 

Mere registration of a document is not in itself sufficient proof 
of its execution. 4 

CASE. 

A deed of conveyance was tendered in evidence which pur- 
ported to beas the mark of G, as vendor, and which was duly attested 
by four witnesses. G, however, denied that she had ever executed 
the deed, and said that the mark was not hers. All the attesting 
witnesses were dead. A witness was called who knew the hand- 
writing of one of the attesting witnesses, and who "swore that the 
signature of that witness to the attestation clause of the deed was 
genuine. It was held that the deed was admissible in evidence, its 
execution by G being sufficiently proved. 


I Abdool Ali v. Abdoor Putman, 

(1874) 21 W. R. 429. 

Martby, 60. 

Bhawanji Harbhuin 
eJPunja, (7894) 19 Bom, 635, 


Devji 


4 SalimatuX~Fatima v. Koylashpoti 
N (train Singh, (1890) 17 Cal. 903. 

5 Abdulla Paf\t v. Gannibai, (1887) 

1 1 Bom. 690, 1 
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68. If a document is required by law to be- 
Proof oi exe- attested,- ' it shall not be used as evidence' 
mei”” require*! unt ^ one attesting witness at least has 
by law to be at- been called 2 for the purpose of proving, 
tested. its execution, if there be an attesting 

witifess alive, and subject to the process of the Court 
and capable of giving evidence. 

COMMENT. 

This section applies to cases where an instrument required by 
law to be attested bears the necessary attestation. What the 
section prohibits is a proof of execution of a document otherwise 
than by the evidence of an attesting witness if available . 1 The 
fact that, when called, the attesting witness will prow hostile, does 
not excuse the party producing the document from this duty . 2 * 

Where one of the witnesses who have attested a mortgage 
bond is available, the execution of such bond cannot, under this 
Section, be proved otherwise than by the evidence of such witness, 
even when the object of proving such execution lias reference only 
to a personal covenant to pay, which is severable from the security 
created by the bond . 3 

h 4 Attested.* — Where an instrument is required to be attest- 
ed, the meaning is that the witness shall be present at its execution 
and shall testify that it has been executed by the proper person. 
To attest an instrument is not merely to subscribe one's name to it, 
as having been present at its crocution, but includes also essentially; 
the presence, in fact, at its execution, of some disinterested person 
capable of giving evidence as to what took place. To attest, there- 
fore, is to bear witness to a fact . 4 * An attesting witness is a witness 
who has seen the deed executed and who signs it as a witness.* 
According to the Allahabad and the Patna High Courts the scribe 
of a mortgage deed cannot be counted as an at testing .witness merely 
because he has signed the deed, even though tHe deed may in fact 
have been executed in his presence,® but the Madras 7 and the 
Calcutta^ High Courts have held to the contrary* A document 
cannot be attested by a party to it. An attesting witness is required » 


1 Veerappa JCav undew v. Rama - 
sami Kavundan , (T907) 30 Mad. 251 ; 
Ram Gopal v. Aipfta Kunwar, £1922) 
44 All. 495* 

% Tula Singh v. Gopal Singh , 
(19x6) 1 P. L, J, 369. 

* Veerappa Kavundan v* Rama sami 
Kavundan , (1907) 30 M&d. 251. 

4 Sasi Bhusan Pa? v. Chandra 

Peshhav , (1906) 33 Cal. 861 , 864. 

* Ranu Shivji vtLaxmanrao, (1908) 

10 Bom. L. R. 943, 947* 


6 Badri Prasad v. Abdul Karim, 
(1913) 35 All. 254; Ram Bahadur Singh • 
v. Ajodhya Singh, (191ft) 20 C. W. N. 
09 o. 

7 Paramastva Udayan v. Krishna ■ 
Padayachi, (1917) 4* Mad. 53 5. 

8 Raj Narain Ghose v. Abdur 
Rahim, (1901) 5 C. W. N. 454; Dina* 
moyee Debi v. Bon B eh ary Kupur, 
(1902) 7 C. W. N. 1G0; Jaganmfi 
Khan v. Bajrang Das , (1920) 48* Cal. 
6t. 
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to be called, not because proof by him is the best evidence, but 
because he is a witness appointed or agreed upon by the parties to 
speak to the circumstances of its execution. 1 An 1 attesting wit- 
ness # in this section has the same meaning as an 4 attesting witness * 
in s. 59 of the Transfer of Property Act. 2 

The direct evidence of the attestor will be 44 primary evidence/* 
If there is no attesting witness alive, then the document must be 
proved in the manner provided by ss. 47 and 73. 

2 . 4 Called/ — This expression means tendered for the purpose 
of giving evidence. 3 

Documents requiring attestation, — (1) Wills made by persons 
other than Hindus, Mahomedans, or Buddhists (ss. 50 and 
331 of the Indian Succession Act) ; (2) wills made by Hindus, 

Jains, Sikhs and Buddhists (Hindu Wills Act, s. 2) ; (3) a mortgage, 
the principal money secured by which is Rs. 100 or upwards (Transfer 
01 Property Act, s. 59) ; (4) a gift of immovable property* (Transfer 
of Property Act, s 132). 


CASES. 


Mortgage deeds. — A deed of mortgage securing Rs. 100 or 
upwards requires two attesting witnesses. In a suit on a mortgage 
bond, the admission of execution by the sole mortgagor does not 
dispense with the necessity of complying with the provisions of this 
section in order to prove the execution of the document as against 
other parties in the suit who do not admit such axecution. Such a 
document must be proved as against them in accordance with the 
provisions of ss. 68, 69 and 71. 4 One of the attesting witnesses to a 
mortgage deed was dead. The other attesting witness was called 
and proved that the moitgage deed was signed by the mortgagor in 
his presence and that he signed the deed as an attesting witness. It 
was not expressly proved that there was another attesting witness 
present who saw the mortgagor sign, but it was not proved to the 
contrary that there was not another attesting witness. It was held 
that the mortgage was sufficiently proved according to the require- 
ments of this section and s. 69.® A mortgage deed, on the face of 
it, appeared t6 be attested by a large number of witnesses. In a 
suit upon the bond the mortgagee called one attesting witness who 
proved that he saw the mortgagor sign the mortgage and that he 
himself signed his name as an attesting witness. Die other witnesses 
were not called, nor did the witness who was called say that any 
•other attesting witness was present, nor was he asked the question 
by either side. It was held that in the absence of any' rebutting 


1 Geratopuh v % 

C. B, 690, 696. 

* Jagannatk Khan v, 


Wteler, (1851) jo 
Bajrang 

fl|L (1910) 48 Cal. 61. 

8 MqH Chand v. Laita Prasad . 

4 ^ 0 . «$ 6 , 


V , t 

4 Satish Chandra Mitra V. Jagen- 
dranath Maha'ianabis, (19x6) 44 C&l, 
345 * 

ft Ram Dei v. Aft#**** (1916) 

** to All. too. 
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evidence, tile mortgage deed must be consideied to be sufficiently 
proved . 1 

Where a mortgage deed, itself legally inadmissible m evidence, 
was subsequently referred to and partly incoiporatcd in a second 
document of similar import duly executed between the same parties 
and registered according to law, it was held that the earlier docu- 
meat might be referred to for the purpose of explaining and amplify- 
ing the terms of the second, and of arriving at a correct conclusion 
as to the true nature of the transaction into which the parties had 
entered. 2 

69. If no such attesting witness can be found, or 
Proof where ^ the document purports to have been 

no attesting executed in the United Kingdom, it 
witness found mus t p rove( j t j )dt t h e attestation 

of one attesting witness at least is in his handwriting, 
and that the signatuie of the peison executing the 
document is in the handwriting of that person 

COMMENT. 

If the attesting witness is dead, or is living out of the jurisdic- 
tion of the Court or catmot be found aftei diligent search , or if the 
document purports to have been executed in the United Kingdom 
of Great Britain and Ireland, two things must be pioved • 

(1) the signature of one attesting witness, and 

(2) the signature cf the executant 

CASES 

On execution of a deed of mortgage the names of the two out 
of the four attesting witnesses were written by the sente, who also 
signed the document himself, it was held that, it being necessary to 
prove the deed of mortgage aftei the death of all attesting witnesses 
and the scribe, it was sufficient to prove tlie handwriting of the 
scribe. 3 

Where the executant of, and all the marginal .witnesses to, a 
mortgage deed were dead, it was held that* the mortgage deed was 
sufficiently proved by evidence that the signature oj the mortgagor 
was in h^s handwnting and that the signatures of two of the 'marginal 
witnesses were in their handwnting 4 

70. The 'admission of a paity to an attested docu- 
Admissioa of* ment of its execution by himself shall 

party toaAtwN be sufficient proof of its execution as 
ed document. against him, though it be a document 
required by law to be attested. 

I Sh%b Dayal v. §hed Ghulant , 3 Krishna Jtva Tewart v Dishnath 

(19164 39 AU 241. Kalwar, (1912) 34 All. 615 , 

S Mot* Ckand* V. Lalta Prasad, 4 Uttam Stngh v Hukam Crngh, 
l*W) 4° AHv 2$$. (1916) 39 AH m 
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COMMENT. 

This section serves as a proviso to s. 68. 

The effect of this section is to make the admission of the exe- 
cutant a sufficient proof of the execution of a document as against 
the executant himself 1 even though it may be a document attesta- 
tion of which is required by law. 2 The document is not for that 
reason binding on other persons. Where, therefore, in a suit on a 
mortgage bond against the executant and transferees from him, 
the former admitted execution, it was held that the plaintiff was not 
entitled to any relief against the transferees unless, by reason of an 
admission of attestation made by them, s. 58 applied to the case, or 
the plaintiff was otherwise abla to prove proper attestation of the 
bond. 3 

This section operates only where the person relying on a docu- 
ment has not given any evidence at all of due execution of the 
document by £he executant but relies on an admission of execution 
by the latter. So that if a mortgagor admits execution of the 
document in the written statement, it is wholly unnecessary for the 
mortgagee to adduce any evidence as to execution of the document. 
But, if the mortgagee produces evidence of execution and that 
evidence discloses that the document was not properly attested, the 
matter stands on an entirely different footing. 4 

The admission here spoken of relates only to the execution. 
It must be distinguished from the admissions mentioned in ss. 22 
and 65 ( b ) which lelatc to the contents of a document. 

The Calcutta and the Allahabad High Courts have held that the 
word ‘admission' relates only to the admission of a party in the course 
of the trial of a suit, and not to the attestation of a document by the 
admission of the party executing it. In other words, it has no rela- 
tion to any admission of execution made before an attesting witness 
without reference to any suit or proceeding. 5 But the Patna 
High Court has laid down that an admission under this section is 
admissible in evidence even though it be an admission not made in 
the course of legal proceedings pending before a Court of Justice, 
but which may be an admission made antecedent to the institution 
of legal proceedings. 6 * 

CASES. 

A mortgage deed was on the face of it executed in 1889 by three 
illiterate mortgagors, who affixed their marks, and was attested by 
more than two witnesses. At the time of the institution of a suit 


1 Jagannath v. Ravji, (1922) 24 
Bom. L. R. 1296. 

2 A sharp Lai v. Musammat Nannki , 
(1921) 44 All. 127. 

9 Arjun Sahu v. Kelai Rath, (1922) 
? Pat. 317. 

4 Musammat Hira Bibi v. Ram* 

Lo*r(i92i) 6 P. L. J. 465, 

Abdul Karim v. Salimuu , (1899) 


27 C&I. 190, Raj Mangal Misir v. 
Mathura Dubain , (19I5) ^8 All. 1. 
See A sharp Lai v. Musammat Nannht, 
(1921) 44 AIL 127. 0 

6 Nageshwar Prasad v. Bachu 
Singh , (1919) 4 P. L. J, 51X, doubted 
in Musammat Hira Bibi v. Ramdhan 
Lai, (1921) 6 P. U J. 465. 
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for sale thereon, all the executants and the attesting witnesses were' 
dead, and the evidence tendered in proof of the mortgage consisted 
of (i) the statement of a witness who professed to be acquainted with 
the bandwriting of two of the attesting witnesses, (2) a deed of usu- 
fructuary mortgage executed by one of the executants of the mort- 
gage in suit and by the representative of the two other executants, 
which referred to and recognized the genuineness of the mortgage in 
suit, and (3) a deed of sale executed in 1902 by the representatives 
or some of the representatives of the executants of the deed in suit, 
which recognized the genuineness of the usufructuary mortgage 
mentioned above. It was held that, having regard to ss. 69 and 70, 
this evidence was not sufficient to prove the mortgage in suit.* 
Where execution of a document is admitted by the party to a suit 
against whom it is produced in evidence, there is no need to prove it 
formally, even though it may be vC document attestation of which 
is required by law. 1 2 • 


71. If the attesting witness denies or does not 
eioof when recollect the execution of the document, 
n^fdeniesThe its execution may be proved by other 
execution. evidence. 


COMMENT. 

An ‘attesting witness’ is a person who sees a document executed, 
and signs the document as a witness. 3 

Where an attesting witness has denied all knowledge of the 
matter, the case stands as if tlidte was no attesting witness, and 
the execution of the document may be proved by other independent 
evidence. This section only operates if the attesting witness denies 
or dots not recollect the execution of the document. Under this 
section execution of a document includes attestation. 4 

Proof of do- 72. An attested document nyt required 
qidwi* by 4 law by law to be attested may* be proved as 
to be attested, if it was uiiattested. • 

COMMENT. 

Where the ^aw'does nut require attestation loi the validity of a 
document, it may be proved by admission or otherwise, as though 
no attesting witnesses existed. 


1 Gobardhan Das v. Hon Lai , 

(1913) 35 All. 364. • 

2 Asharft Lai v. Musamfnat Nannht , 

(1921) 44 AU. 127. Sep Jagannath v. 

Ravji, (1922) 24 Boift. L. R. 1296, 47 


Bom. 137. 

3 Musammat fhra Jtiibi v. Ram* 
dhan Lah (J9^) 6 P. L. J. 465. 

4 LaJishman Sahuv. GokhuMIahq* 
rana , (1921) 1 Pat, 154, 
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73. In order to ascertain whetHer i signature, 
; Comparison of writing or seal is that of the person by 
in^o^seai with w ^ lom it purports to have been written 
others admitted or made, 1 any signature) writing or seal 
or proved. admitted or proved to the satisfaction 
pi the Court to have been written or made by that 
'•person may be compared with the one which is to be 
•proved, although that signature, writing or seal has 
not been produced or proved for any other purpose. 

The Court may direct any person present in Court 
to write any words or figures for the purpose of enabling 
the Court to compare the words or figures so written 
with any jvords or figures alleged to have been written 
by such person. 

, This section applies also, with any necessary 
modifications, to finger-impressions. 

COMMENT. 

, This section provides for a case where no witnesses are called 
to prove the signature, writing or seal of a person and the compari- 
son has to be made by the Court or by a witness called for that 
purpose. 

Handwriting can be proved in the following ways : — 

a By proof of signature and handwriting of the person 
to have signed or written tlse document (s. 67) : 

(2) By the opinions of experts who can compare handwritings 
(s. 46) : 

( 3 ) By a witness who is acquainted with the handwriting of a 
person by whom it is supposed to be written and signed (s. 47) : 

(4) By comparison of signature, writing or seal with other 
admitted or proved (s. 73). 

1. * By whom it, purports to have been written or made.' — 

According to the Bombay High Court this expression means by 
whopi it is alleged to have been written or made, 1 ’ The Calcutta 
High" Court has construed it to mean that the writing which is in 
dispute must itself in terms express or indicate that it was written 
by the person to whom the writing is attributed/ 'The Court ob- 
served that the section “ does not sanction the comparison of any 
two documents, but requires that the writing with which .the com- 
parisdn is to be made. , . .shall be admitted or proved to bave bjeen 
written by the person to whom it is attributed, and he^ ’tbo ^otjng 
:.>tb’-be compared with the standard. . . .must ^«r^ort/to have been 
ywitten by the same, person; that is. to say, <ne writingitsejf must 

Km $E«p«ror. v GantKti HoMrulma. (tQMVt^Bom,X u B,Uo. 
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state or indicate that it was written by that person .... A comparison 
of handwriting is at all times as a mode of proof hazardous andrin- 
conclusive, and especially when it is made by one not conversant 
with the subject and without such guidance as might be derived’ 
from the arguments of counsel and the evidence of experts." 1 

According to the Bombay view when an anonymous writing is 
produced and ascribed by the prosecution to a particular person, 
then the case for the prosecution must be taken to be that having 
regard to the admitted documents, and the comparison between 
them and the disputed writing, the prosecution alleges that the dis*- 
puted document purpoits to have been written or made by the 
accused. 2 9 

Under clause 3 of the section a Couit has power to direct an 
accused person, present in Court, to make his finger impression for 
the purpose described in that section. 3 


PUBLIC DOCUMENTS. 


Public documents 


74. The following documents are 
public documents : — 

( 1 ) documents forming the acts or records of the 
acts’ — 


(i) of the sovereign authority, 

(ii) of official bodies and tribunals, and 

(iii) of public officers, legislative, judicial and 

executive, whether of British India, or of 
any other part.of Her Majesty’s dominions, 
or of a foreign country ; 

( 2 ) public records kept in British India of private 
documents. 2 


COMMENT. 

Documents are divided into two categories : public jind private. 

This section states what comes in the categoiy of public docu- 
ments. Section 75 states that all other documents aie private. 

Certainmodcs of proof are prescribed in regard to public docu- 
ments as distinguished from private documents. 

‘ ‘ There are several exceptions to the rule which requires primary 
evidence to begiyen.. ..The most important and conspicuous excep- 
tion.^ however, is with respect to the proof of records, and other 
public documents of general concernment ; the objection to pro- 
ducing which rests on the ground of moral , not physical inconveni- 
ence. Theyare, comparatively speaking, liablcto corruption, altera- 

I Barindra Kumar V. Emperor, * Emperor v. Ganpat Balkrishna, 

(£909) 37 Cal. 467, 502. So*e Sarojtm (1912) 14 B >m L R 310. 

Bast v. Hmi Das Ghost, <1921) 49 Cal 3 King- Emperor v. Tun Kitting , 
*33* * ( 19 * 3 ) 1 Rang- 759. *• »• 
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tion, or misrepresentation, — the whole community being interested 
iit their preservation, and, in most instances, entitled to inspect 
them ; while private writings, on the contrary, are the objects of 
interest but to few, whose property they are, and the inspection of 
them can only be obtained, if at all, by application to a Court of 
justice. The number of persons interested in public documents also 
renders them much more frequently required for evidentiary pm> 
poses ; and if the production of the originals were insisted on, not 
only would great inconvenience result from the same documents 
being wanted in different places at the same time, but the continual 
change of place would expose thorp to be lost, and the handling trom 
frequent use would soon insure thsir destruction. For these and 
other reasons the law deems it better to allow their contents to be 
proved by derivative evidence, and to run the chance, whatever that 
may be, of errors arising from inaccurate transcription, either in- 
tentional oi«casual. But, true to its great principle of exacting the 
best evidence that the nature of the matter affords, the law requires 
this derivative evidence to be of a very trustworthy kind, and has 
defined, with much precision, the forms of it which may be resorted 
to in proof of the different sorts of public writings." 1 

I. ‘ Documents forming the acts, or records of the acts/ 

— The word 1 acts ' in the phrase ' documents forming the acts or 
records of the acts is used in one and the same sense. The act of 
which the record made is a public document must be similar in kind 
to the act which takes shape and form in a public document. The 
kind of acts which this section has in view is indicated by s. 78. The 
acts there mentioned are all final completed acts as distinguished 
from acts of a preparatory or tentative character. The inquiries 
which a public officer may make, whether under the Criminal Proce- 
dure Code or otherwise, may or may not result in action. There 
may be no publicity about them. There is a substantial distinction 
between such measures and the specific act in which they may 
result. It is to the latter only that this section is intended to refer. 
It has, therefore, been held that reports made by a police officer in 
compliance with ss. ^57 and 168 of the Criminal Procedure Code 
are not putyic documents within the meaning of this section, and 
consequently an accused person is not entitled, before trial, to have 
copies of such reports. 2 Information relating to the commission of 
a cognizable offence given orally to an officer in charge of a police- 
station and reduced to writing by him or under his direction, accord- 
ing to the provisions of s. 154 of the, Code of Criminal Procedure, 
becomes a public document under this section. 3 

A document which purports to be a letter or report of an execu- 
tive official is not a pubhc document. 4 

t Best, 12th Edn., ss. 484-485, pp. s Abdul Rahman v. Queen-Empress, 
407-409. (1892-1 896ft U. B. R. 24. 

4 ffieen- Empress v. Arumugam $ 4 Fast Ahmad v. The Crown , 
(1897) 20 Mad, 189, 197, p. b. (1913) P* No/t of 19x4 (CrJ. 
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2. * Public records kept In British India of private documents.’ 

. — This clause refers to public records of original wills and of 
registered documents. 


Private docu- 
ments. 


75. All other documents axe private. 


76. Every public officer having the custody of a 
Certified co- public document, which any person -has 
documents. a right to inspect, shall give that person 
on demand a copy of it on payment of the legal fees 
therefor, together with a certificate written at the foot 
of such copy that it is a true copy of such document 
or part thereof, as the case may be, and such certificate 
shall be dated and subscribed by such officer with his 
name and his official title, and shall be sealed, when- 
ever such officer is authorized by law to make use of a 
seal, and such copies so certified shall be called cer- 
tified copies. 

Explanation .— Any officer who, by the ordinary 
course of official duty, is authorized to deliver such 
copies, shall be deemed to have the custody of such 
documents within the meaning of this section. 


COMMENT* 


This section provides the mesyis of proof of public documents 
which any person has a right to inspect. 

The Loan Register of the Public Debt Office in the Bank of 
Bengal is a ' public document ’ within the meaning of s. 74 ; and, 
under this section, any person having an interest in the document is 
entitled to inspect the same and obtain certified copies thereof. 1 

77. Such certified copies may be .produced in 
Proof of docu- proof of the contents of the public docu- 
duction^of ca- ments or parts of the public docifments of 
tified copies. * which they purport to be copies. 

ottK?** official . The following public documents may 
documente. C1 be proved as. follows 

( 1 ) Acts, orders or notifications of the Executive 
Government of British India in any of its depart- 
ments, or of any Local Government or any department 
of any Local Government, — 

1 Chandi Char an ’ Dhar v. Boistab Charan Dhar, (1903)31 CaLa8f§ 



' 176 THE tAW OE EVIDENCE l CHAP. V. 

by the records of the departments, certified by 
the heads of those departments respectively, 

or by any document purporting to be printed by 
order of any such Government : 

(2) the proceedings of the Legislatures,— 

4 by the journals of those bodies respectively, or 
by published Acts or abstracts, or by copies purporting 
to be printed by order of Government : 

(3) proclamations, orders or regulations issued 
by Her Majesty or by the Privy Council, or by any 
department of Her Majesty's Government, — 

by copies or extracts contained in the London 
Gazette,, or purporting to be printed by the Queen’s 
Printer * 

(4) the Acts of the Executive or the proceedings 
of the Legislature of a foreign country, — 

by journals published by their authority, or com- 
monly received in that country as such, or by a copy 
certified under the seal of the country or sovereign, 
or by a recognition thereof in some public Act of the 
Governor General of India in Council : 

(5) the proceedings of a municipal body in 
British India,— 

by a copy of such proceedings, certified by the 
legal keeper thereof, or by a printed book purporting 
to be published by the authority of such body : 

(6) public documents of any other class in a 
foreign country, — 

by the original, or by a copy certified by the legal 
keeper thereof, "with a certificate under the seal of a 
Notary Public, or of a Bntish Consul- or Diplomatic 
agent, that the copy is duly certified by the officer 
having the legal custody of the original, and upon proof 
of the character of the document according to the law 
of the foreign country. 

COMMENT. ) 

This section specifies the various ways in which the contents of 
a public document can be proved. « . 

*♦ The word * may ’ is used pjily as denoting a mode of proof 
J#tb£r tljap the ordinary one, namely, the jpro#ctidn.^fthe original 

when the original is a public desiuueni jWhbi» the meaning of 
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»• 74. a certified copy of the document, but no other kind of second* 
ary evidence, is admissible. * 

This section does not appear to have the effect of absolving tfcfc 
parties from any rules governing the proof of facts on which they 
desire to rely. It is to be observed that the section does not say 
how any fact, historical or otherwise, is to be proved by the parties* 
but gives the Court liberty to resort for its aid to appropriate books 
or documents of reference on matteis of public history. 1 The pro- 
ceedings of Parliament may be proved under cl. 2 by the journals 
of the House of Commons or by copies purporting to be printed by 
order of the Government 2 3 

The Calcutta High Court has held that a Court is not bound to 
have recourse exclusively to the mode of proof in respect of published 
documents set out in this section. This is a permissive and not an 
exclusive section . 8 On a point of limitation, the version contained 
in the published Acts and not that contained in the Gazette was 
adopted by it . 4 The Lahore High Court, on the other hand, has 
laid down that the text published in the Gazette must be taken to 
be the authorised text of the Limitation Act under cl. (2) of this 
section . 5 

Burmese seal, — The mere presence on a document of the im- 
pression of a seal, such as was in use by the High Court of the for- 
mer Burmese Government, is no sufficient proof of the correctness 
of the document as a copy, of the existence of an original, or of the 
genuineness of the transaction to which it purpoits to testify. Such 
evidence can be manufactured without any great difficulty, and the 
Courts must be on their guard against its acceptance unless under 
proper tests and safeguards . 6 

PRESUMPTION AS TO DOCUMENTS. 

79. The Court shall presume every document 
Presumption purporting to be a certificate, t certified 
nesa^of <erUfieci copy or other document, which is by 
copies law declared to be admissible as, evidence 

of any particular fact and which purports to be duly 
certified by any officer in British India, or by any 
officer in any Native State in alliance with Her Majesty, 
who is duly authorized thereto by the Governor 
General in Council, to be genuine : 

1 “ The Englishman;’ Lid v. * Ibid. 

Lajpat Rai, (1910) 37 Cal. 7&t « Gobtnd Das v Rup RUhort. 

i Ibtd, (W 3 l 4 Lah. 367. 

3 Ssodoyal Xhfmka ,v» Jakarmull * Ma Mwe Zet v. Mating Sauhg, 

Manmttll, (19*3)’ 50 Cal. 549. 560 {1897-1901) a U. B. K, 494. - 
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Provided that such document is substantially in 
the form and purports to be executed in the manner 
directed by law in that behalf. 

The Court shall also presume that any officer 
by whom any such document purports to be signed 
or certified, held, when he signed it, the official charac- 
ter which he claims in such paper. 

COMMENT. 

This section proceeds upon the maxim omnia preesumuntur rite 
esse acta (all acts are presumed to be rightly done). In fact all the 
following sections down to s. 90 inclusive, are illustrations of, and 
founded upon, this principle. But though the Courts are directed 
to draw a presumption in favour of official certificates, it is not a 
conclusive presumption, but rebuttable. It is but a prima facie 
presumption, and if the certificate, etc., be not correct, its correct- 
ness may be shown. On the same maxim stands the last clause of 
this section. It is very old law, that where a person acts in an 
official capacity, it shall be presumed that he was duly appointed. 1 

Where a document, purporting to be a certified copy of a record 
of evidence, is produced, it must be presumed, under this section, 
to be an accurate copy of the record of evidence. This presumption 
is liable to be rebutted. This section imperatively directs the Court 
to raise the presumption. The terms of s. 114 are only permissive. 
The words ' shall presume ' indicate that if no other evidence is 
given the Court is bound to find that the facts mentioned in the 
section exist. 

Clause 2. — Where a letter purporting to be issued from the 
Chief Secretary to the Government of Bengal was signed by a Deputy 
Secretary, not in his official capacity, but " for the Chief Secretary," 
it was held that there was no legal proof that the Local Government 
had ordered or authorised a prosecution under s. 196 of the Criminal 
Procedure Cod^.. The presumption under this section would have 
arisen if the letter had been signed by the Chief Secretary himself. 2 

80. "Whenever any document is produced before 
Presum ptwn any Court, purporting to be a* record or 
woduc^dM 0 ”^ memorandum of the * evidence, or of 
cord of cvi- any part of the evidence, given by a 
-donee. witness m a judicial proceeding 1 or before 

any officer authorized by law to take such evidence 
or to be a statement or confession by any prisoner 
or accused person, taken in accordance with law, 

. * 'Norton, 260-61. dhuri, (1922) so Cal. 155. . 

* QtiuUak v. MadAab Chon* 
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and purporting to be signed by any Judge or Magis- 
trate, or by any such officer as aforesaid, the Court 
shall presume — 

that the document is genuine ; that any state- 
ments as to the circumstances under which it was taken, 
purporting to be made by the person signing it, are 
true, and that such evidence, statement or confession 
was duly taken. 

COMMENT. 

The presumptions to be raised under this section are consider* 
ably wider than those under s. 79. They embrace not only the 
genuineness of the document, but that it was duly taken and given 
under the circumstances recorded in the document. The case of 
copies of judicial depositions stands in a very different position from 
a species of evidence often tendered, that of official copies of peti* 
tions, etc., made to Courts and especially to revenue authorities. 
When a deposition is taken in open Court or a confession is taken 
by a Magistrate, there is a degree of publicity and solemnity, which 
itffords a sufficient guarantee for the presumption that everything 
was formally, correctly and honestly done. With an official copy 
of a deposition, prima facie there is a sufficient degree of probability 
that all was fairly done to raise a satisfactory prima facie presump- 
tion. Prisoners who have confessed are constantly seeking to 
escape the consequences of their acts by declaring on their trial that 
their statements were extorted from them ; witnesses confronted by 
their former depositions swear that* they were never explained to 
them before signature, or that what they said has not been correctly 
taken down. The presumptions under this section are not con- 
clusive ; they may be rebutted. 1 

This section does not render admissible any particular kind of 
evidence, but only dispenses with the necessity for formal proof in 
the case of certain documents taken in accordance whh law. If a 
document has not been taken in accordance with law, this section 
does not operate to render it admissible. The section meijdy gives 
legal sanction to the maxim " Omnia preesumuntur rite esse acta ” 
with regard to clocuments taken in the course of a judicial proceed- 
ing. 2 Where, for instapcc, a confession is reduced to writing by a 
Magistrate in accordance with the provisions of the Criminal Proce- 
dure Code, the record is admissible in evidence, without furtl < 1 
proof. 8 

4 Taken In accordance with law, and purporting to be signed 
by any Judge of Magistrate, etc. 1 — If particular provisions of law 

1 Norton, 261-62. * (Cr.). 

2 Queen-Empress v. Viran, *(1886) 3 Kheman v. The Crown , 

9 Mad. 224, 227. See Hashim v. The 6 Lah. 58. 

Empress , (1900) P. R. Nd. 9 of 1900 
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in recording evidence are not fully complied with, the presumption 
raised by this section will not arise. Thus omission to read over his 
deposition to the witness, in accordance with O. XVIII, r. 5, of the 
Civil Procedure Code, renders the same inadmissible in evidence 
against him on his subsequent trial for forgery. 1 Where a confession, 
made before a Magistrate, did not bear his certificate, stating his 
belief that it was freely and voluntarily made, as required by s. 164 
( 3 ) of the Criminal Procedure Code, it was held that it could not 
fee admitted under this section without proof of its having been 
made. 2 

1 • 4 Evidence given by a witness In a Judicial proceeding,’ — 

See s. 33. Section 80 will not apply to any statement failing to 
satisfy the provisions of s. 33. 

A deposition given by a person is not admissible in evidence 
against him in a subsequent proceeding without its being first proved 
that he tfas the person who was examined and gave the deposition. 
A pardon was tendered to an accused, and his evidence was recorded 
by the Magistrate. Subsequently the pardon was revoked, and he 
was put on his trial before the Sessions Judge along with the other 
accused. At the trial the deposition given by him before the 
Magistrate was put in and used in evidence against him without 
any proof being given that he was the person who was examined as 
a witness before the Magistrate. It was held that the deposition 
was inadmissible without proof being given as to the identity of the 
accused with the person who was examined as a witness before the 
Magistrate. 3 

A confession made by an accused before a Magistrate in a 
Native State cannot be admitted into evidence under this section. 
The Magistrate recording the confession must be examined to prove 
the confession before it can be used as evidence. 4 Where such is 
not the case, it is not necessary that the recorder of a confession 
should always be examined. 5 


81. The Court shall presume the genuineness of 
as to^IulT every document purporting to be the 
newspapers, pri - London Gazette or the Gazette of ‘India, 

Uaraentnmd other ? r the Government Gazette of any 
documents. Local Government, oh of any colony, 
dependency or possession of the ^British Crown, cr 


1 Emperor v. Nabob AH Sarkar, (1902) 7 CS W. N. 220. See Nadir 

U,9®3) 51 Cal. 236. following Jyohsh * v. The Emjrtess, (1887) P, R. No. 36 

Chandra Maker jee v. Emperor, (tgog) of 1887 (CK). 

%6 Cal. 955 ; Emperor v. Jogendra Nath 3 Queen-Empress v. Durga Sonar, 
M05*, (1914) 4 a Cal, 240; Ramesh (1885) n Cal. 58m 

Chandra Das v. Emperor , (1919) 46 4 Empei v. Dhanka Atnra; (1914) 

Cal. 895* distinguished ; EJahi Baksh 26 Bom. JL. R. 261* 

Emperor, (1918) 45 Cal. 825, 3 Guja Majhiv* The King-Emperor, 

disproved. li 9 x 7 ) 2 p. L, J, 80. 

Emperpr v. Radhe Halwai. 
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* * - - T 
to be a newspaper or journal, or to be a copy of a private 
Act of Parliament printed by the Queen’s Printer and 
of every document purporting to be a document directed 
by any law to be kept by any person, if such document 
is kept substantially in the form required by law and 
is produced from proper custody. 

COMMENT 

As to the meaning of the expression “ proper custody ” see the 
explanation to s. 90, infra. 

As to the relevancy of statements m^Gazottes, see s. 37. The 
second part of this section includes most of the documents which 
contain matters referred to in s 35 and which are declaied to be 
public documents by s. 74. 

82. When any document is produced before any 
Presumption Court * purporting to be a document 
.v, to document which, by the law in force for the time 
i ngiand le wth“ being in England and Ireland, would be 
out proof of seal admissible in proof of any particular 
or signature j n an y Court of Justice in England or 
Ireland, without proof of the seal or stamp or signature 
authenticating it, or of the judicial or official character 
claimed by the person by whom it purports to be 
signed, the Court shall picsume that such seal, stamp 
or signature is genuine, and Jhat the person signing 
it held, at the time when he signed it, the judicial or 
official character which he claims, 

and the document shall be admissible for the same 
purpose for which it would be admissible in England 
or Ireland. 

COMMENT. 

This lection enables the Courts in Bntish Inftu to recognize 
presumptions with regard to certain classes of documents wlfich are 
recognized in English Courts. Documents which, without proof of 
the seal or signature, or, of the official character of the person by 
whom they purport to have been signed, aie admissible m England, 
will be admissible in British Courts in India. 

83* The .Court shall presume that maps or plans 
Presumpuon purporting to be mads by the authority 
plans mad** b* Government were so made, and are 
authority* of accurate * . but maps or plans made for 
Government. the purposes pf any cause must be • 

Proved to be accurate. 
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COMMENT. 

The presumption as to accuracy is limited only to maps or plans 
made under the authority of Government. 1 In all other cases proof 
of accuracy is needed. 

The presumption in regard to the accuracy of a map made 
under the authority of Government is in no way affected by the fact 
that such map has been superseded by a later survey map made 
under the same authority, and by an order of the Board of 
Revenue. 2 * * 

Maps and surveys made in India ioi i evenuepurposes are official 
documents prepared by competent persons and with such publicity 
and notice to persons interested as to be admissible and valuable 
evidence of the state oi things at the time they are made. They 
are not conclusive, and may be shown to be wrong ; but, in the 
absence of evidence to the contrary, they may be judicially received 
in evidence as corrci t when made. 8 

‘ 84. The Court shall presume the genuineness ot 

every book purporting to be printed or 
as tocoUections published under the authority of the 
of laws and r c - Government of any country, and to 
po o euMons con ^ a j n an y 0 f t } ie ] aws G f that country, 

and of every book purporting to contain reports of 
decisions of the Courts of such country. 


( OMMENT. 

This section should be lead along with s. j8. It dispenses with 
the proof of the genuineness* of authonzed books of any country 
containmg laws and icports of decisions of Courts. Section 57 
authorizes the Courts to take judicial notice of the existence of alt 
laws and statutes in British India and in the United Kingdom. 
Section 74 recognizes statutory records to be public records. Sec- 
tion 78 lays down the method of proving the statutes passed by the 
Legislature. % 

85. The**- Court shall presume that every docu- 
I’resumption men * purporting to be a power-of* 
as to powers, -01- attorney, and to have bden executed 
attorney before, and authenticated by, a Notary 

Public, or any Court, Judge, Magistrate, British Consul 
or Vice-Consul, or representative of Her Majesty, or 
of the Government of India, was so executed and 
authenticated. 


1 Ruhnuit- XJlla Khan v Secretary 

of State for India, (191 3) P K. No 63 

m 19*3* 

t * Joggessur Singh v. Byount Nath 


Dutt , (tf8 80) 3 Cal. 822. 

9 fagadtndra Nath Roy v. Secretary 
of State fpr India , (1902) 30 Cal. 291*. 
P.C 4 
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COMMENT. 

The words " shall presume ” indicate that the section is man- 
datory. 

This section does not exclude other legal modes of pioving the 
execution of a power-of-attorney . 1 

CASE. 

On an application for letters of administration with the will 
annexed, made by the attorney of the executois therein named, it 
appeared that the applicant's power-of-attorney w 7 as not executed in 
the presence of a notary public ; but, with regard to the execution by 
each of the executors, one of the attesting witnesses had made a 
declaration before a notary public to the effect that he witnessed 
the execution of the power-of-attorney by one of the executors, and 
that the signature of the other attesting witness was the proper 
signature of the person bearing that name, and each declaiation was 
signed, sealed and certified by a notary public. It was held that 
the power-of-attorney was sufficiently proved . 2 

86. The Court may presume that any document 
purporting to be a certified copy of any 
a*, to certified judicial record of any country not forming 
topics oi foreign p ar t of Her Majesty’s dominions is 
genuine and accurate, if the document 
purports to be certified in any manner which is certified 
by any representative of Her Majesty or of the Govern- 
ment of India in or for such coiihtry to be the manner 
commonly in use in that country for the certification 
of copies of judicial records. 

An officer who, with respect to any territory or 
place not forming part of Her Majesty’s dominions, 
is a Political Agent therefor, as defined in sectioh 3, 
clause (40), of the General Clauses Act, 1837, shall for 
the purposes of this section, be deemed to be a repre- 
sentative of tHe Government of India in and for the 
country comprising that territory or place. 

* COMMENT. 

• 

This section lays down that if a copy of a foreign judicial record 
irarportsto be certified in a given way, the Court maypresume it to 
be genuine and accurate. It, however, does not exclude other proof, 
for, under ss, 65 and 66, secondary evidence may be given of public 
documents, without notice to *the adverse party, when the person 

« 

1 In t$ Stolen, (1896) 21 Mad. 492* 2 Ibid. 
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in possession of the documents is out of the reach of, or not subject 
to, the process of the Court. 1 

This section contains an instance of documents which s. 65, 
cl, (/), seems to refer to. 

The provisions of this section are imperative and must be 
complied with. In the absence of the certificate referred to in this 
section, the statements of witnesses taken in a Court of law in 
the Jaipur State are not admissible in evidence although they 
were forwarded by the Resident in due course * 

87. The Court may presume that any book to 
i>n sumption which* it may refer for information on 

ns to books, matters of public or general interest, and 
. mapsand charts that any published map or chart, the 
statements of which are relevant facts and which is 
produced for its inspection, was written and published 
by the person and at the time and place, by whom or 
at which it purports to have been written or published. 

COMMENT. 

This section enables the Court to presume that any book to 
which it may refer for information on matters of public or general 
interest or any published chart or map, was written and published 
by the person, and at the time and place by whom or at which 
it purports to have been written or published. See ss. 36 and 83. 

88. The Court may presume that a message. 
Presumption forwarded, from a telegraph office to the 

as to telegraphic person to whom such message purports 
messages to addressed, corresponds with a 
message delivered for transmission at the office from 
which the message purports to be sent ; but the Court 
shall, not make any presumption as to the person by 
whom such, message was delivered for transmission. 

* COMMENT. 

This section allows the Court to treat telegraphic messages 
, received, as if they were the originals sent, upth the exception, that 
a presumption is not to be made as to the persons* by whom they 
were delivered for transmission and, unless the non-production of 
the originals is accounted for, .secondary evidence of their contents 
is inadmissible. * . > 

This section enables the Court to accept the hearsay statement 
as evidence of the identity of the message delivered with that handed 
m. > • 1 


1 Hayanxmd Roy Chetlaneta v. Ram 
pal Chellangta, (1899) 2 Bom R, 
i, a? Cal 03V. *■ c. 

S Marlt Das v. A chut Das. f 


(fb*3 1 3 f«3* * 

* Rmperpt y , , A Mul Gam, (1923) 
a f Sait L& . 
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89. The Court shall presume that every docu- 
Presumption ment, called for and not produced after 
du e t c exeC of notice to produce, was attested, stamped 
documents not and executed in the manner required by 

produced | aw 


COMMENT. 

# When a document iff called for and not produced after propci 
notice so to do, the Court shall presume that it was duly attested, 
stamped and executed in the manner prescribed by law The sec- 
tion refers only to stamp, execution and attestation on documents. 
It is restricted to cases where notice to produce a document is given 
to a party. Where a document is shown to have remained un- 
stamped for some time after its execution, the paity who telied on 
it must prove it to have been duly stamped. 

90. Where any document, purporting or proved 
Presumption to be thirty years old, 1 is produced from 
as to documents any custody which the Court in the parti- 
thirty years, old. cu ] ar case considers proper, the Court may 

presume that the signature and eveiy other part of 
such document, which purports to be in the hand- 
writing of any particular person, is in that person's 
handwriting, and, in the case of a document executed 
or attested, that it was duly executed and attested by 
the persons by whom it purports to be executed and 
attested. 

Explanation . — Documents are said to be in proper 
custody if they are in the place in which, and under the 
care of the person with whom, they would naturally 
be ; but no custody is improper if it is proved to have 
had a legitimate origin, or if the circumstances of* the 
particular case* are such as to render such an origin 
probable. 

This explanation applies also to section 8i. 

Illustrations 

(a) A has been In possession of landed property for a long time. He 

produces from his cOstpdy deeds relating to the land, showing his titles to it- 
The custody is propel \ 

(b) A produces deeds relating Jo landed property of which he is the mort- 
gagee. The mortgagor is in possession* The custody is proper. 

(c) A , a connection of B, produces deeds relating to lands in B’e possession 
which were deposited with him by B for safecustcjdy, The custody Is proper, 

* f * r *. • 
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COMMENT. 

The object of this section is not to make it too difficult for 
persons relying upon ancient documents to utilize those documents 
in proving their cases. It is intended to do away with the insuper- 
able difficulty of proving the handwriting, execution, and attestation 
of documents in the ordinary way after the lapse of many years. 

This section provides that, where a document is or purports 
to be more than thirty years old, if it be produced from what the 
Court considers to be proper custody, it may be presumed that it 
was executed and attested by the parties whose signatures it bears. 1 
If a document is more than thirty years old no proof of it need be 
given, if it has been so acted upon or brought from such a place as 
to offer a reasonable presumption that it was honestly and faiily 
obtaiqpd and preserved for use and is free from suspicion of dis- 
honesty. 2 

No legal presumption can arise as to the genuineness of a 
document more than thirty years old, merely upon proof that it was 
produced from the records of a Court in which it had been filed at 
some time previous, it must be shown that the document had been 
so filed in order to the adjudication of some question of which that 
Court had cognizance, and which had come under the cognizance of 
such Court. 3 

The presumption allowed by this section is not a presumption 
which the Court is bound to make, and the Court may require the 
document to be proved in the ordinary manner. 4 It is in the 
discretion of a Court whether it will raise the presumption in favour 
of a document for which th& section provides, but this discretion is 
not to be exercised arbitral ily ; it must be governed by principles, 
which are consonant with law and justice. And while on the one 
hand great care is requisite in applying the presumption, on the 
other hand it is clear that very great injustice may be perpetrated, 
if an ancient document coming from proper custody is rejected by 
a Couit capriciously or for inadequate reasons. " Because a docu- 
ment purports*to be an ancient document and to come from proper 
cus^y, it does not therefore follow that its 'genuineness is to be 
assumed. If there are reasonable grounds for suspecting its genuine- 
ness, and the party relying upon it fails to satisfy the Court of its 
due execution, there is an end of it. But if no such grounds exist, 
and it satisfies the conditions prescribed by s. 90 of the Indian 
Evidence Act, then proof of execution is dispensed with, and it is to 
be dealt with on the same footing as any other genuine instrument. 

t Eheowree Singh Roy v. Kylash 918. 

Chunder Mookerjee, (1873) 21 W. R. ♦ 'Musammai Shafiq-un-nissa V4 
45. Raya Shaban Ah Khan, (1904) 6 Bony 

8 Hari Dhangar v. Biru Dasru , L. R. 750, 26 All. 581, p. c.; Amir v* 
{*868) 5 B. H. C. (A. C. J.) 135* Muhammad, (1902) P. R. No. 8a 

{ 3 Gudadhur Paul Chowdhryv.Bhy of 1902. 

' rutyChunder Bkuttackarji, (i$8o) 5 Cal. 
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If the authority or the title of the executant, for example, be not 
questioned, then effect is to be given to it as though he had the 
requisite authority or title. If either be questioned, then of course 
the person on whom the burden of proof lies must adduce evidence 
to satisfy the Court on the point, or he fails. When the genuineness 
of a document purporting to be an ancient document is put in issue 
it appears to have been sometimes thought that any presumption 
in its favour is thereby excluded. But this would be to deprive the 
party producing it of the benefit of the presumption precisely in 
the circumstances in which he most stands in need of its aid. And 
there seems to be no difference in principle between cases in 
which due execution is traversed without more — those, that is, in 
which the party relying on the document is put to proof of it, and 
those in which it is alleged that the document is a forgery except 
that, in the latter case, the suspicions ot the Cotirt may be aroused 
by the nature of the plea. But in the one case, as in the other, the 
presumption merely takes the place of the evidence which would, 
where a modern document is concerned, be necessary for the purpose 
of proving due execution. The Court may decline to raise the 
presumption, in which case the party producing the document must 
fail, unless he is provided with evidence in support of it . But where 
the Court thinks proper to raise the presumption, it must be met and 
rebutted in the same way as direct evidence of execution in the case 
of a modern document. The proper rule is... well stated by Mr. 
Taylor.... He says (p. 587, 8th Edn.) — 4 A11 ancient deed, which 
has nothing suspicious about it, is presumed to be genuine without 
express proof, the witnesses being pi t'sumed dead, and if found in 
proper custody and corroborated by evidence of ancient or modern 
corresponding enjoyment or by othei equivalent or explanatory 
proof, it will be presumed to have constituted part of the actual 
transfer of the property therein mentioned, because this is the 
usual course of such transactions." 1 Befoie a Conit is justified in 
making a presumption in favour of the genuineness cf an -ancient 
document it should be satisfied aliunde that thcrois good ground 
for accepfing it as a true document. 2 If there are circumstances 
in the case wliict throw great doubt on the genuineness of a docu- 
ment more than thirty years old, even if it is produced from proper 
custody, the Court may. exercise its discretion by not admitting 
that document in evidence without formei proof, and reject it when 
no such proof is given. s 

The degree of credit to be given to an ancient document depends 
chiefly on the proof of transactions or state of affairs necessarily, or 
at least properly or naturally, referable to it. 4 

1 Per Hill, J., in Govinda Watra Khan , (1004) 26 All. 581, 6 Bom. L. 

v« Protap Narain Mukhopatihya , K.750, p.c.; Chart tar Rai v. Kailash 

<1902) 29 Cal. 740, 747. Bihari , (1918) 3 P. L. J. 306. 

2 Jesa Lai v. Mussammat Ganga 4 Hari Chinlaman Dikshit v. Moro 

Bsvi, (1913) P. R. No. 81 of IQ13. Lakshntan , (1886) 11 Bom. 89. 

3 Shofiq-un-mssa v. Shahan Alt » , * 
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1. 4 Thirty years old. 4 — The period of thirty years is to be 
reckoned not from the date upon which the document is filed in 
Court, but from the date on which, it having been tendered in 
evidence, its genuineness otherwise becomes the subject of proof. 1 

A document dated August 3, 1888, was produced in Court on 
December 19, 1917, and its genuineness was not called in question 
up to August 12 , 1918, when the first Court gave its judgment. It 
was only when the case came up to the appellate Couit that the 
defendants took the objection that the document had not been 
proved. The District Jndge held that the period of thirty years 
should be reckoned fiom the date of his predecessor's order 
remanding the case. It was held that the period of thirty yeais 
laid down in this section should at all events not be reckoned from 
a date earlier than August 12, 1918, when the trial Court gave its 
decision and the due execution of the document could therefore 
be presumed. 2 

Secondary evidence of ancient documents. — The presumption 
allowed by this section may be applied where the original of a 
document sought to be proved has been destroyed and only secondary 
evidence of its contents in the shape of a certified copy is available.® 
The presumption under this section with regard to documents thirty 
years old arises in the case of copies as well as originals. If the copy 
is proved to be a true copy a presumption may be made in favour 
of the genuineness of the original. 4 

In a suit to recover possession of land, the defendant relied 
principally on a document Which was filed in the Munsiff's Court 
in support of his title. According to the evidence this document 
had been prepared with reference to a document of an earlier date. 
This earlier document was not produced, though it was admittedly 
in existence, nor was it shown that it could not have been produced. 
The Munsiff decreed in plaintiff's favour. On appeal, a copy of the 
earlief document was produced and was filed. It was held that 
although the exhibit was admissible as secondary evidence, it was 
only ^condary evidence of the contents of a document. * There was 
no evidence that the document, of the contents ohwhich the exhibit 
was evidence, was in fact executed in 1862 between the parties 
mentioned, and inasmuch as the exhibit was a copy and not the 
original, the presumption which, under this •section, may be made 
where a document over twenty years* old is produced, ought not 
to be made. 5 


1 Mini* Sirhar v. Rheodoy Nath 
(i«79) 5 Cal. L. R. 135 . 

* tadha Singh y . Mst. Hukam Dtvil 
ft 923) 4 Lab. 233 . 

Iskri Pros** Singh v. lalti Jos 


41 All. 5$a ; Srnan Sing* v. Karim 

Bajksh, P, a. m Of WO. 

* Somttyafulu v. Sltihayya, (1932) 
40 Mart. - 9*, r, * 

* AffaOtm, Paiiar v. Gcpalt 
PoHikkar,. fWWrV »5 Mart, <>74. 
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Burma. — As to the presumption which a Court may make- 
under this section, the power thereby given must be exercised with' 
great discretion in a country where documents are written on such, 
material as a palm leaf, and where in Burmese time neither parties 
nor witnesses were ever in the habit of attaching their signatures, so 
that the term " execution ” is rather a convenient expression than 
a correct description of the actual proceeding . 1 

Explanation. — 'Proper custody’ means the custody of any 
person so connected with the deed as that his possession of it does 
not excite any suspicion of fraud . 2 It is not necessary that the 
document should be found in the best and the most proper place of 
deposit. The section insists only on a satisfactory account of the 
origin of the custody, and not on the history of the continuance. 
Possibly the origin of the custody was alone regarded as .material 
because it is intelligible that ancient documents may be overlooked 
and left undisturbed notwithstanding a tiansfer of old, or creation 
of new, interests . 8 

As to what is ‘proper custody,’ Tindal, C. J., has said: 

" Documents found in a place m which, and under the care of per- 
sons with whom (such) papers might naturally and reasonably be 
expected to be found, are precisely in the custody which gives 
authenticity to documents found within it ; for it is not necessary 
that they should be found in the best and most proper place of 
deposit. If documents continue in such custody there never would 
be any question as to their authenticity : but it is when documents 
are found in other than the proper place of deposit that the inves- 
tigation commences, whether it was ’reasonable and natural under 
the circumstances in the particular case, to expect that they should 
have been in the place where they are actually found ; for it is 
obvious that whilst there can be only one place of deposit strictly 
and absolutely proper, there may be various, and many that are 
reasonable and probable, though differing in degree ; some being 
more so, some less ; and in those cases the propositioA to be 
determined is, whether the actual custody is sc ► reasonably and 
probably to be accounted for that, it impresses the mind with the 
conviction that, the instrument found in such custody must be 
genuine. That such is the character and description of the custody 
which is held sufficiently genuine to render a document admissible 
appears from all tho cases .” 4 

’ , CASES. 

Where a Kabul iy at more than thirty years old purported to^ 
have been e&Quted by a person as Am-mukhtar (attorney) for two 

i Ma Lon v. Maung Myo, X1892- L. R. 144 : a 7 Bom. 452, 

96) 2 U. B. R. 330 . 4 Bishop of Meath v. Marques? 

* Doe dem Neale v. Samples, (1838} of Winchester, (1836) 3 Bing. M. C. 183, 

8 Ad. A B, iji. 200. 

* Taiwan V. Gwindi (1902) 5 Bom. 
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ladies, it was held that under this section no doubt there should be 
a presumption that the document was executed by that person as 
Am-mukhtar, but it must be proved that he had authority to execute 
the document on behalf of the ladies . 1 

Proper custody. — Where a daughter professed to hold under a 
lease, more than thirty years old, in favour of her father, and was 
found to have been in possession of the land ever since her father's 
death for a period of forty years without interruption on the part 
of the fathers heirs, it was held that the daughter's custody of the 
lease was a natural and groper custody within the meaning of this 
section . 2 

A person, who had obtained possession of a document, which 
would naturally come into his possession, failed to restore it after his 
right to^possess it had ceased, and the document was produced from 
( h ls custody. It was held that his failure to do so did not make 
the custody improper within the meaning of this section . 3 

Where a will and an anumati-patra were deposited by the 
father of the executant, a few days after the latter's death, with the 
Collector, together with an application praying that the Court of 
Wards should take over the estate left by the deceased, and the 
two documents were produced from the Collector's office fifty-four 
years afterwards, and filed, it was held that they had been produced 
from proper custody within the meaning of this section, and that the 
Court was entitled to presume that they were genuine . 4 

1 Ramani Kanla Ray v lihim- 3 Shuma Charan Nandi v. Abhi- 

fiandan Stngh, (1923) 50 Cal. 520 t tatn Goswami, (1906) 33 Cal. 511. 

2 Trailoltta Nath Nuiuh v Shnrnu 4 Rajendra Prasad Bose v. Gopa * 

Chungoni, (1885) ri Cal. 539 Prasad Bose, (1924) 1 Pat. 67. 



CHAPTER VI. 

OF THE EXCLUSION OF ORAL BY DOCUMENTARY 
EVIDENCE. , 

91 . When the terms of a contract, or of a grant, 

of tenns* <ff con- or of other disposition of property, 
tracts, grants have been reduced to the forVn of a 
pofitions C of pro- document, and in all cases in which any 
perty reduced to matter is required by law to be reduced 
me™t.° f doc " to the form of a document, no evidence 
shall be given in proof of the terms of such contract, 
grant or other, dispos’ton of property, or of such 
matter, except the document itself, or secondary 
evidence of its contents in cases in which secondary 
evidence is admissible under the provisions herein- 
before contained. 

Exception I. — When a public officer is required 
by law to be appointed in writing, and when it is shown 
that any particular person has acted as such officer, 
the writing by which he is appointed need not be proved. 

Exception 2. — Wills admitted to probate in British 
India may be proved by the probate. 

Explanation 1. — This section applies equally to 
cases in which the contracts, grants or dispositions 
of property referred to are contained in one document 
ana to cases in tvhich they are contained in more 
documents thanone. 

Explanation 2. — Where there are more originals 
than one, one original only need be proved. 

Explanation 3.-vThe statement, in any document 
whatever, of a fact Other than the facts referred ta 
in this section, shall not preclude the admission of oral 
evidence as to the same fact. 



$82 f|HE VAVt : 

AA; ' Illustration*. 

v («) Ifa contract be contained in several letters/ aUl&eietters in which it 
Is contained must be proved. ' v ; 

r; ^ (b) If a contract is contained in a bill of exchange, the billof exchange must 

be proved. >{ A 

$j-T ( c ) If a bill of exchange is drawn in a set of three, one only need be 

proved. .... -■ - ", : 

(d) A contract, in writing, with B, for the delivery of indigo upon certain 
terms. 

The contract mentions the 'fact that B had paid A the price of other indigo 
contracted for verbally on another occasion. 

Oral evidence is offered that no payment was made for the other indigo. The 
evidence is admissible. 

(e) A "gives B a receipt for money paid by B. 

/ Oral evidence is offered of the payment. 

The evidence is admissible. 

COMMENT. 

This section and s. 92 define the cases in which documents are 
exclusive evidence of transactions which they embody. Sections 
O3-100 provide for the interpretation of documents by oral evidence. 

- When a transaction has been reduced to writing either by 
agreement of the parties or by requirement of law, the writing 
becomes the exclusive memorial thereof, and no evidence shall be 
given to prove the transaction, except the document itself or second- 
ary evidence of its contents where such evidence is admissible. This 
rule is based on the principle that the best evidence , of which the 
case in its nature is susceptible , should always be presented. This 
nile does not demand that the greatest amount of evidence which 
can possibly be given of any fact ; l ut its design is to prevent the 
introduction of any, which, from the nature of the case, supposes 
;that better evidence is in the possession of the party. 1 
y* The<section provides two things : (1) if the transaction has been 
^reduced into writing, then the existence of this document excludes 
all other evidence of the transaction ; (2) where any matter is required 
, by law to be reduced into the form of a document, then the docu- 
ment itself must be put in evidence. The firsts provision refers to 
transactions voluntarily reduced, to writing. The second refers 
to those cases in which any method is requited by law to, be reduced 
to the form of a document, e.g., sale of immovable property of the 
Value of pne hundred rupees and upwards, mortgage for an amount 
^exceeding one hundred rupees, a lease of i^oy^ a 

. ' v * : r ■ 

.Taylor, lith Edn„ 9. 391, p, where secondary widence of a sale- 
See Entishum AH Jontt# dfced was a*a|tted,^;':/W^ . 

(i*a*>*. *4 675.!; 
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w -v* 1 

year at leasCa^trjist of immovable property, a gift of immovable 
property, 1 etc v* y \ 

, If the parties have intended to reduce all the terms of the; 
contract into writing, then no parol evidence is admissible, but if 
they intended only to reduce into writing a portion of the terms* 
of the contract, then they are entitled to give parol evidence of the 
terms which they did not intend to reduce into writing. 2 * Illustra- 
tion (6) refers to the first part of the section. 

Where a written contract has undergone subsequent alteration 
by agreement of the parties to it, the Court will look only to the 
final expression of the contract in construing it." * - 

The general rule laid down in this section is subject to the 
exceptions laid down in the following ss. 95 and 97. Where a sale- 
deed describes the land sold by wrong survey numbers, extrinsic 
evidence is admissible to show that the lands intended to be sold and 
actually sold and delivered were lands bearing different survey ^ 
numbers. 4 This section has no application when the writing is not 
evidence of the matter reduced to writing. A search list is not 
evidence of the matter stated therein and it does not therefore 
exclude oral evidence of such matter. 5 

Under English law, in an action on a written contract, oral 
evidence is admissible to show that the party liable on the contract 
contracted for himself and as the agent of his partners. Such 
partners are liable to be sued on the contract, though no allusion 
is made to them in it. This is also the law in India as there is nothing „ 
in this section to show that the Legislature intended to depart from 
this settled rule of English law. 6 But where a contract was signed 
by the defendant personally and he attempted to lead oral evidence 
to show that he was contracting as agent and that the name of his 
principal was disclosed at the time of the contract, it was held that 
such evidence was not admissible for the purpose of exoneratihg a 
contracting party from liability for that would be substituting a 
different agreement from that evidenced by the writing. 7 8 

Dying declaration, — A petition of complaint and the examin- 
ation of* the complainant on oath under s. 200 *0! the Criminal 
Procedure Co4p are admissible as dying declaiations under section 
32, cl. (t), and are not, as such, matters required by law to be reduced 


1 See Chowgatta v. Ckatar Sing , 

(1877) P. R. No. 18 of 1878 ; Fattek 

Singh v. Mian Singh, (1883) P. R. 

No. 131 of 1883. 

* Jumna Doss v. Srinath Roy, 
(1886) 17 Cal. 176 nt, SeeSangamLal 

v. Mmsammat Sikandar Jehan Begam, 
Kirpa Ram and Thakur Dai, (1889) 

P. R. No. 183 of 1889, f. b» * 

8 Maung Po That v. S. R. M. M. 
A runacheUum Chatty, (1897-1901) 2 


U. B. R. 385. . M _ 

4 Karuppa Goundan alias lhop- 

pala Goundan v. Periathambi Goundan, 
(1907) 30 Mad. 397* 0 . 

5 The Public Prosecutor v. Savabu 
Chennayya, (1899) 33 Mad. 413. 

6 V enkatasubbiah Chetty v. Govtnda* 
rajulu Naidu, (1907) 31 Mad. 45. 

7 Ebrahimbhoy Pabaney Mills , Co., 
Ltd . v. Hassan Mamoojt , (1920) 23 
Bom. L. R. 767. 


7 
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to the form of a document within the meaning of this section so 
as to exclude parol evidence of their terms. 1 

Exception 1. — This exception is partly based on the maxim 
omnia praesumuntur rite esse acta. “ It is a general principle, that a 
person's acting in a public capacity is pri'ma facie evidence of his 
having been duly authorised so to do ; and even though the office 
be one the appointment to which must have been in writing, it is 
not, at least in the first instance, necessary to produce the docu- 
ment, or account for its non-pro duction. 1 ’ 2 

“This presumption of the due appointment of public officers 
rests on three grounds : «. ist, A principle of public policy. 2nd, 
In some degree on the ground that, in many cases not to make 
it would be to presume that the party acting had been guilty of a 
breach of the law. 3rd, In the case of public appointments, there 
are facilities for disproving the regularity of the appointment which 
, do not exist in the case of the agents of private individuals." 3 

Exception 2. — Probate means a copy of a will certified under 
the seal of a Court of competent jurisdiction, with a grant of ad- 
ministration to the estate of the testator. 4 Probate of a will is 
evidence of the contents of the will against all the parties inter- 
ested thereunder. Probate is secondary evidence, but it is made 
admissible by this section. 

Explanation 1.— Illustration (0), to the section exemplifies 
this explanation. When parties negotiate at a distance by letters 
or telegrams, the entire mass of correspondence indicates the true 
nature of the agreement entered into by the parties. 

Explanation 2 . — Illustration (c) exemplifies the meaning of 
this explanation. See s. 62, Explanations 1 and 2. Bills of ex- 
change and bills of lading have more originals than one. 

Explanation 3. — Illustrations (d) and (e) exemplify this 
explanation. When the contents of any document are in ques- 
tion, either as a fact in issue or a subalternate principal fact, the 
document is the proper evidence of its own contents, and all 
derivative proof is rejected until its absence is accounted for. But 
when a written instrument or document of any description is not 
the fact in issue, and is merely used as evidence" to prove some 
fact, independent proof aliunde is receivable.- Thus, although a 
receipt has been given for the payment of iponey, proof of the 
fact of payment may be made by any person who witnessed it. 
A receipt for sums paid in part liquidation of a bond hypothecat- 
ing immovable property must be registered to render it admissible 
as evidence. Under illustration (e) to this section such payments 

* » 

1 Gouridas Namasudva v. Emperor , 3 Ibid, s. 358, p. 315. 

v (1908) 36 Cal. 659. 4 The Indian Succession Act (X 

2 Best, 1 2th Edn., s. 356, pp. of 1865), s. 3. 

3 I 3 - 3 M. 
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may nevertheless be proved by parol evidence, which is not ex- 
cluded owing to the inadmissibility of the documentary evidence. 1 

In a suit, which was brought for the price of goods sold and 
delivered, the plaintiff swore to the fact of the sale and tendered 
in evidence a written admission of the defendant that the goods 
had been supplied to him. The writing was rejected, as unstamp- 
ed, and the suit was dismissed. It was held that the Judge should 
have allowed the plaintiff an opportunity of proving by oral 
testimony the delivery of the goods sold, and their value. 2 So, 
although where the contents of a marriage register are in issue, 
verbal evidence of those contents is not ^receivable, yet the fact 
of the marriage may be proved by the independent evidence of a 
person who was present at it. 3 

Where a written document is defective as a valid and finally 
concluded agreement such defect may be supplied by th <? subse- 
quent actings and conduct of the parties, as where subsequent 
acts of the parties themselves disclose a state of aflairs consistent 
only with the existence of an agreement mutually recognised and 
acted upon as if the instrument were binding. 4 

Suit on a promissory note Inadmissible in evidence. The rulings of the 
Indian High Courts on the question where money is lent to 
a person who passes a promissory note, but the note is 
inadmissible in evidence for want of sufficient stamp or for any 
other reason, may be classified in the two classes lucidly enunci- 
ated by Garth, C. J., in Sheikh Akbar v. Sheikh Khan* in which the 
question was whether a copy of a lost promissory note, which was 
itself inadmissible as being insufficiently stamped, could be ieceived 
in evidence. The Court held that it could not be received in 
evidence. Garth, C. J. f said : “ When a cause of action for money 

is once complete in itself, whether for goods sold, or for money 
lent, or for any other claim, and the debtor then gives a bill or note 
to the creditor for payment of the money at a future time, the 
creditor, if the bill or note is not paid at maturity, .may* always, 
as a rule,, sue for the original consideration, provided that he has 
not endorsed or lost or parted with the bill or note, under such 
circumstances as to make the debtor liable upon it to some third 
person. In such cases the bill or note is said to be taken by the 
creditor on account of the debt , and if it is not paid at maturity, 
the creditor may disregard the bill or note and sue for the original 

consideration But when tho original cause of action is the 

bill or note itself, and does not exist independently of it, as fw 
instance, when, consideration of A depositing money with J3, 


1 Dalip Singh v. Durga Prasad, 
(1877) 1 All. 442 ; Sukh Dial v t9 Mani 
Ram , (1914) P. R. No. 29 of 1915; 
Sharaf Ah Khan v. Jagandar Singh , 
(19x6) P. R. No. 98 of 1916. 

2 Binja Ram v. Rajmohun Roy, 


(1881) 8 Cal. 282. 

3 Balbhadar Prasad v. The Maha- 
rajah of Betia, (1887) 9 All. 351. 356 . 

4 Maharani Janki Kuer v. Bit) 
Bhikhan Ojha, (1924) 3 Pat. 349. 

5 (1881) 7 Cal. 250,259. 
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•contracts by a promissory note to repay it with interest at six 
months date, here there is no cause of action for money lent, or 
•otherwise than upon the note itself, because the deposit is made 
upon the terms contained in the note, and no other/ In such a 
case the note is the only contract between the parties, and if for 
-want of a proper stamp or some other reason the note is not admis- 
sible in evidence, the creditor must lose his money." 1 In a later 
case, however, the same High Court held in a suit brought on a 
Jvatchitta bearing an insufficient stamp and in which the defendant 
admitted the loan but pleaded payment, that the promissory 
note was not admissible ‘in evidence but the plaintiff* had a cause 
of action independently of it. 2 

The Bombay High Court approved of the principle stated 
in Sheikh Akbar v. Sheikh Khan 3 in a case in which the plaintiff 
sued to°recover from the defendant the balance of a debt due on 
an unstamped note passed to him by the defendant for a considera- 
tion of Rs. 38. The note recited that the defendant had received 
the amount, and would repay it after three months from the date 
of its execution. The defendant admitted, by his written state- 
ment, execution of the note and the receipt of Rs. 37 in the shape 
of paddy, but alleged that he had paid off the debt. He also 
contended that the note being unstamped could not be admitted 
in evidence. It was held that the document sued on was a pro- 
missory note, and that the suit being brought on it as the original 
cause of action, the admission of its contents by the defendant 
did not avail the plaintiff, the document itself being inadmissible 
for want of a stamp and that the plaintiff could not recover irre- 
spectively of the promissory note, as he did not seek to prove the 
consideration otherwise than by the note, which was inadmissible 
in evidence and the admission contained in the defendant's written 
statement did not amount to an admission of the claim as for money 
lent. 4 * The distinction between cases in which a suit is brought 
solely op a promissory note or hundi , and cases in which there 
is and can be aclaim to recover the original loan, has been acknow- 
ledged.® WhSre there is an independent admission of a "loan, the 
holder of a hundi , bill or note, which is defective 4i and inadmis- 
sible in evidence for want of a stamp, may still sue on the considera- 
tion the person to whom he gave it, thpugh^he cannot use the 
bill in support of his suit. 6 

The Madras High Court has held that where a suit is brought 

1 Sheikh Akbar v. Sheikh Khan , Go lap 'Chand v. Thakurani Mbhokoom, 
(1881) 7 Cal. *56, 259; Radhakant v. (1878) 3 Cal. 3x4. .■ 

Abhoychum, (1882) 8 Cal. 721 ; Bahh- 3 (188 %) < K - 

shi Ram Lahhaya v. Kaka Ram, (1895) 4 Damodarjagannath v. At mar am 

P. R. No. 42 of 1895; O’Gorman v. Babaji, (1888) 12 Bom. 443. 

Mahtab Singh , (1899) P. R. No. 92 of ; 5 Chmbasapa v* Lakshtnan, (1893) 
^898. , *8 Bom. 369. 

VS Pramatha Nath Sandal v. Dwarka 6 Krishna ji y, Rajmah (1899) 24 
W'fM Dey, (1 896) 23 Cal. 851, following ; JBom. 3O0,. 
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on a hundi which is inadmissible in evidence, being insufficiently , 
stamped, the plaintiff cannot recover on it . 1 The teims of a con- 
tract to repay a loan of money with interest having been settled 
and the money paid, a promissory note specifying these terms 
was executed later m the day by defendant and given to the plaint- 
iff. The promissory note was not stamped In a suit brought 
to recover the unpaid balance of the loan on an oral contract to 
pay, it was held that the plaintiff could not lecover 2 

But where the plaintiff lent money to the defendants for the 
purchase of indigo and the defendants gave a promissory note for 
the amount, which was not admissible* in evidence being insuffi- 
ciently stamped, and the plaintiff sued, not on the note, but for 
money lent, it was held that the case fell within the lust class of 
cases described m Sheikh Akbar’s case, and that the plaintiff was 
entitled to a decree . 3 Similarly, the purchaser of the assets of a 
bank in liquidation, which assets included a debt due by defendi 
ants to the late bank and a promissory note given in respect of 
that debt, .sued defendants on the promissory note as well as on 
the original debt in respect of which the note had been given The 
note had not been endorsed until after the bank had been wound 
up and had ceased to exist, and the endorsement had been held 
to be invalid It was held that the purchaser was entitled to sue 
for the original debt even though he was not entitled to sue on the 
promissory note . 4 

The Allahabad High Court following Sheikh Akbar's case has 
laid down that if a creditor has a cause of action for the n.covciy 
of money, for which his debtor has executed a promissory note, 
separate from and independent of the note, he can licovcr upon 
such cause, m case the note for any i cason cannot be put m evi- 
dence. Nor is the creditoi necessarily debaned from suing on 
the original cause of action by the fact that it arose out of the 
same transaction in the course of which the promissoiy note was 
executed . 5 Where a loan was already existing, and part of it 
had been repaid, and a promissory note was executed in lavoui 
of the*creditor for the balance, it was held that^lhe existence of 
the promissory note did not debar the ci editor from resorting to 
his original consideration nor exclude evidence of the oral acknow- 
ledgment of the deb ^. 6 Similarly, where a promissory note was 
not the contract out of which the defendant's liability aiosc, but 
was merely a collateral security for the defendant s tulfilmcnt of 


1 Valtappa Ravwthan v Mahom- 
msd Khastm, (i8$i) 3 Mad 166 

2 Pothi Reddi v Velayudasivan, 

(1886) 10 Mad. 94 • 

2 Knshnasatm Ptllai v Rangasamt 
Chettt , (1883) 7 Mad 112. The 
above-mentioned case in 10 Mad 94 
cannot be easily reconciled with this 

4 Ramachamm Rao v Venkata - 


rantana Ayyar , (1899) 23 Mad 527 
5 Ram Sarup v Jasodha Kunwar , 
(1911) 34 All 158, overruling Parsotam 
Naratn v Taley Singh ( 1903 ). ^11 
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0 Hira Lai v Datadm, (1881 ) 4 AH 
135 , Banarst Das v. Bhtkhan Das $ 
(1881) 3 All 7171 
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his promise to pay the debt, it was held that the plaintiff was 
entitled to give evidence of the consideration, and to maintain the 
suit as for money lent, apart from the note altogether. 1 

The defendants borrowed money from the plaintiffs and in 
return therefor drew four hundies in their favour. As these hundies 
became due, the interest on the loan was paid and the hundies were 
renewed, the old hundies being on each occasion handed over to 
the defendants. Ultimately the plaintiffs sued on a set of renewed 
hundies , but it was found that these particular hundies were in- 
sufficiently stamped and could not be admitted in evidence. It 
was held that the plaintiffs were entitled to fall back upon the 
last preceding set of hundies , and, as these were in the possession 
of the defendants, to give secondary evidence of their contents. 2 * 

The Lahore High Court has held that where a negotiable 
instrument taken on account of pre-existing debt is inadmissible 
in evidence, the creditor may sue for the original consideration, 
but when the original cause of action is the instrument itself and 
does not exist independently of it, the plaintiff cannot sue except 
upon the instrument. Whether there is a cause of action inde- 
pendent of the instrument upon which independent evidence may 
be given, depends upon the question whether the plaintiff can 
allege any contract as the basis of his suit which is not the contract 
reduced to the fcrm of a document. Where the money advanced 
a short time before the actual execution of the hundi was advanced 
on the security of the hundi and the agreement between the 
parties was that the loan should be made in consideration of the 
hundi , it was held that there Was no cause of action independ- 
ent of the hundi , and as the hundi was inadmissible in evidence 
as it was insufficiently stamped, and no secondary evidence could 
be given under this section, the plaintiff must fail. 

The Chief Court of Lower Burma has decided that where 
money is lent and at the same time a promissory note is given 
therefor, the creditor is not debarred from suing for the money 
lent as on the original contract of loan, if the promissory note 
cannot be,proved. 4 

CASES. 

Confession . — A confession of an accused person made to a 
Magistrate holding an inquiry is a matter required by law to be 
reduced to the form of a document within the meaning of this- 
section, and no evidence can be given of the terms of such a con- 
fession except the record, if any, made under s. 364 of the Code 

1 Balbhadar Prasad v. The Maha - ing Co., (3921) 2 Lah. 330. 
rajah 0} Betia, (1887) 9 All. 351. See 4 Mayng Kyi v.Ma Ma Gale, (1919) 
Banarsi Prasad v. Fatal Ahmad , 10 L. B. R. 54, F. B.; Nga Waik v, Nga 

\i905) 28 All. 298. Chet , (1907-1909) 2 U. B. R. (Evi.) 5, 

0 Jagan Prasad v. Indar Mai , and Bally Singh v. Bhugwan Dass 
(^'14) 36 All. 259. Kalmar, (1913) 7 L. B. R. 101, dis- 

Si Chanda Singh v. Amritsar Bank* seated from. 
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of Criminal Procedure. 2 Oral confession of his guilt made by an 
accused before a Magistrate is inadmissible in evidence. 2 

Deposition, — The omission to read over his deposition to 
the witness, in accordance with Order XVIII, rule 5, of the Civil 
Procedure Code, renders the same inadmissible in evidence against 
him on his subsequent trial for forgery, and oral evidence of its 
contents is excluded by this section , 3 

Admission of guilt, — The complainant in a petty criminal 
case before a bench of Honorary Magistiates, in the course of 
negotiations concerning a compromise, made a statement to the 
effect that he had paid a certain sum ofnnoney by way of an illegal 
gratification to the Peshkar of the Court. The Peshkar was at 
once called up and examined, by way of departmental inquiry 
and not on oath, and he admitted having received money from 
the complainant. The Honorary Magistrates reported the cir- 
cumstances to the District Magistrate, who directed the prosecu- 
tion of the Peshkar. It was held that the statement made by 
the Peshkar to the Magistrates was not a statement which wlas 
required by law to be in writing and could be proved by the 
evidence of either of the Magistrates who had heard it. 4 

Unregistered document may only be looked into for a 
collateral purpose. — In a suit to recover possession of certain 
property as joint undivided property the defendant relied on an 
earlier unregistered partition deed to show that the property in 
dispute was not joint but separate. The plaintiff contended that 
as the partition deed could not be looked at for want of registra- 
tion the Court was prevented by fliis section from concluding that 
there was partition at any time which led to a separation in interest 
of members of the family. It was held, setting aside the conten- 
tion, that the partition deed was admissible in evidence as it was 
not intended to prove its terms but all that the Court had been 
concerned with was to find out whether particular properties 
claimed by the plaintiff to be joint family property were at 
the date of the suit joint or separate. 5 A document requiring 
registration but which is not icgistcred may be admissible for 
a collateral purpose, 6 e.g. t to show the nature of a party's 
possession. 

Where a document, itself legally inadmissible in evidence, 
"was subsequently # referred to and partly incorporated in a second 

1 Emperor v. Gulabu, (1913) 3f5 3 Emperor v. Nabob Alt Sarkai , 

All. 260. See Queen-Empress v. Nga (1923) 51 Cal 236. 

Thet, (1900) 1 U. B. R (1897-1901) 4 Emperor v Haidar Raza , (1914) 

156 ; Shwe Kb v. King-Emperor, 36 All. 222. 

(J903) 3 L. B. R. 128 ; Crpwn v. Mt 5 Chhotalal Aditram v Bai Maha- 
Shwe Ke, (1902) 1 L. B. R. 268. kore, (1917) *9 Bom. L. R. 322 ; 

2 Emperor v.^Maruti Sanlu More , Maung Po Km v Maung Shwe By a, 

1 X 9 * 9 ) 21 Bom. L. R. 1065 ; Hayward, (1923) 1 Rang. 405. 

expressed a contrary opinion in « Maharani Janki Kuer v. Birj 

this case. Bhikhan Ojha, (1924) 3 Pat. 349 . 
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document of similar import duly executed between the same 
parties and registered according to law, it was held that the earlier 
document might be referred to for the purpose of explaining and 
amplifying the terms of the second, ana of arriving at a correct 
conclusion as to the true nature of the transaction into which the 
parties had entered . 1 

Plaintiff claimed certain property by virtue of a partition* 
The terms of the partition were embodied in a deed ; but, as the 
deed was neither stamped nor registered, it was not received in 
evidence by the trial Court. It was held that, although it might 
be open to the plaintiff t<? give oral evidence as to the mere fact 
that there had been a partition, he could not be allowed to go 
further and state what the terms of the partition were . 2 

When upon a mortgage by deposit of title deeds a document 
is drawn, up constituting the bargain between the parties, the 
document is not admissible in evidence to prove the mortgage 
unless it is registered under the Indian Registration Act, and oral 
proof of the mortgage is inadmissible . 3 

Unstamped power- of-attorney. — Plaintiffs sued for possession 
of the mortgaged property under a deed of mortgage made 
some fourteen years before suit on behalf of the defendant by his 
duly authonzed agent The agent's power-of-attorney was not 
forthcoming and the document was apparently never duly stamped 
m this country. Defendant admitted giving a power-of-attorney 
to the agent, but did not think that it gave him the power to effect 
the mortgage on his behalf It was held that the contents of a 
power-of-attorney, not produced and not duly stamped, could 
not be proved by production of a copy of it, on payment of 
penalties But that the fact that a written power-of-attorney was 
executed did not exclude evidence aliunde of the agent's authority 4 * * 

92 . When the terms of any such contract, grant 
Exclusion of or other disposition of property, 1 or any 
evidence of oral matter required by law to be reduced 
agreement* to the form of a document,* have been 
proved according to the last section, 8 no evidence of 
any oral agreement or statement $hall be admitted, 
as between the parties to any such in«tmment or their 
representatives in interest, 4 for the purpose of contradict- 
ing, varying, adding to, or subtracting from, its terms : 

i Mott Chand v. Lalta Prasad , (1922) 45 All. it. 

(1917) 40 All* 256. 4 Nanak Chand v. Muhammad 

* Suhramoman v. Lutchman , A fxal, (1912) P. R No. 33 of 19x3 : 

1*934) 50 Cal. 338, x Rang. 66, 25 Boro. Raja of Bobbin v. Jnugantt China , 

w t, R. 58a, p» c. (1899) 23 Mad. 49. c. 

Jai Ram Das v..Rai JStaratn. 
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Proviso (i). — Any fact majr be proved Which % 
would invalidate any document, or which would entitle* ’ 
any person to any decree or order relating thereto ; such 
as fraud, intimidation, illegality, want of due execution, 
want of capacity in any contracting party, want or failure 
of consideration, or mistake in fact or law. 

Proviso (2). — The existence of any separate oral 
agreement as to any matter on which a document is 
silent, and which is not inconsistent with its terms, / 
may be proved. In considering* whether or not this 
proviso applies, the Court shall have legard to the degree 
of formality of the document. 

Proviso (3).— The existence of any separate oral • 
agreement, constituting a condition precedent to thd 
attaching, of any obligation undei any such contract, 
grant or disposition of property, may be proved. 

Proviso (4). — The existence of any distinct 
subsequent oral agreement to rescind or modify any such 
contract, grant or disposition of property, may be 
proved, except in cases in which such contract, grant or 
disposition of property is by law required to be in writing, 
or has been registered according to the law in force 
for the time being as to the registration of documents. 

Proviso (5). — Any usage or custom by which 
incidents not expressly mentioned in any contract are 
usually annexed to contracts of that description, may 
be proved : 

Provided that the annexing of such incident would 
not be repugnant to, or inconsistent with, the ^express 
terms of the contract. 

Proviso (6).— Any fact may be proved which 
shows in what 'manner the language of a document is 
related to existing facts. * 

« I Uustr attorn. 

(a) A policy of insurance 19 effected on goods “m ships from Calcutta 
to London/' The goods are shipped m a particular ship which 19 lost Thr 
fact that that particular ship was orally excepted from the policy cannot be 
proved. 
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(6) A agrees absolutely in writing to pay B Rs. 1,000 on the first March, 
1873. The fact that, at the same time an oral agreement was made that the 
money should not be paid till the thirty-first March cannot be proved. 

(c) An estate called “ the Rampur Tea Estate '* is sold by a deed which 
contains a map of the property sold. The fact that land not included in the 
map had always been regarded as part of the estate and was meant to pass 
by the deed cannot be proved. 

(d) A enters into a written contract with B to work certain mines, the 
property of B, upon certain terms. A was induced to do so by a misrepresent- 
ation of B’s as to their value. This fact may be proved. 

(e) A institutes a suit against B for the specific performance of a contract, 
and also prays that the contract may be reformed as to one of its provisions, 
as that provision was inserted in it by mistake. A may prove that such a mis- 
take was made as would by law entitle him to have the contract reformed. 

(/) A orders goods of B by a letter in which nothing is said as to the time 
of payment, and accepts the goods on delivery. B sues A for the price. A 
may show that the goods were supplied on credit for a term still unexpired. 

(g) A sells B a horse and verbally warrants him sound. A gives B a paper 
in these words : " Bought of A a horse for Rs. .500/' B may prove the verbal 
warranty. 

I h ) A hires lodgings of B, and gives B a card on which is written — 
11 Rooms, Rs. 200 a month.” A may prove a verbal agreement that these 
terms were to include partial board. 

A hires lodgings of B for a year, and a regularly stamped agreement, 
drawn up by an attorney, is made between them. It is silent on the subject 
of board. A may not prove t hat board was included in the term verbally 

(0 A applies to B for a debt due to A by sending a receipt for the money. 
B keeps the receipt and does not send the money. In a suit for the amount 
A may prove this. 

O') ^ an( l B make a contract in writing to take effect upon the happen- 
ing of a certain contingency. The writing is left with B, who sues A upon it. 
A may show the circumstances under which it was delivered. 

, " COMMENT. 

As a general rule, when a transaction has been reduced into 
writing, either by requirement of law, or agreement of the parties, 
the ^ writing becomes the exclusive memorial thereof ; and no 
extrinsic evidence is admissible either to independently prove the 
transaction, or to contradict, vary, add to, or subtract from, the 
terras of the document, though the contents of such document 
may be proved either by primary or secondary evidence. 

The grounds of exclusion are* (i) t that to admit inferior 
evidence when the law requires superior would be to repeal the 
law; and (2) that when the parties have deliberately put their 
intentions into writing, it must *be assumed as between them- 
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selves that they intended the writing to form a full and binding 
statement of such intentions, and one which should be placed 
beyond the reach of future controversy, bad faith, or treacherous 
memory. 1 All parol testimony of conversations held between 
the parties, or declarations made by either of them, whether before, \ 
or after, or at the time of the completion of the contract, will be 
rejected ; because such evidence would tend to substitute a new 
and different contract for the one really agreed upon. 

This section is supplementary to s. 91 and is, to some extent, 
implied in it. If the contract, grant or disposition has been re- 
duced into writing, s. 91 says no evidence shall be given of it, except 
the document itself, and this rule would be in vain, unless, as is* 
said in this section, it was also forbidden to contradict, vary, add 
to, or subtract from, its terms. 2 * 

Scope. — The section applies only where, upon the face of it, 
the written instrument appears to contain the whole «contr act. a 
If the parties have intended to reduce all the terms of the contract 
into writing, then no parol evidence is admissible, but if they 
intended only to reduce into writing a portion of the terms of the 
contract, tfien they are entitled to give parol evidence of the terms 
which they did not intend to reduce into writing. 4 

Applicability of the section when criminal proceedings are 
taken on a written contract. — Where a party to a written contract 
institutes a criminal proceeding against another party to such 
contract which involves consideration and determination of what 
the contract between the parties was, no evidence of any 
oral agreement or statement is admissible in such proceeding for 
the purpose of contradicting, varying, adding to, or subtract- 
ing from the terms of the written contract, unless such oral evi- 
dence is admissible under one or more of the provisoes to this 
section. 6 

Agreement admitted by both parties.— Where an agreement 
is admitted by both the parties to the suit, and it is, therefore/ 
not necessary to prove it, this section has no application. In 
the yoax 1879, the plaintiff granted a lease of c*£tain lands to the 
father of the defendants. In May 1889, he agreed in writing to 
allow the defendants an abatement of rent to the extent of Rs. 100 
per annum. This agreement was not registered, but was stated 
in the plaint in a previous suit brought by the plaintiff. He sub- 
sequently brought a suit against the defendants for the recovery 
of the entire amount of the original rent. It was held that the 
defendants could rely on the agreement, and that this section did 

I Phipson, 394. (1886) 17 Cal. 176' w., 177. 

S' Markby, 73. • 5 /. Reid v. So Hlaing, (1910) 5 L. 

® Cuttsv. Brown, (1880) 6»Cal. 328, B. R. 241, f. b.; Hock Chong 6* Co. 
337. v. Tha Ka Do, Colonial Trading Co, v. 

4 Jumna Doss v. Srinath Roy , Mya Thee , (1913) 7 L. B. R. 16. 
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not apply to it. 1 The section does not enact that no statement 
of fact in a written instrument is to be contradicted by oral 
evidence.* 

Benami transactions. — This section applies only to the 
terms of a transfer and does not preclude the admission of any 
evidence to show the benami character of the transaction. Other- 
wise benami transactions would have practically ceased to exist 
long ago 3 

1. 4 When the terms of any contract, grantor other disposi- 
tion of property. 9 — These words when read with the words " as 
between the parties to any such instrument 99 which follow 
them, refei to bilateral instruments only and not to unilateral 
instruments, such as wills and powers-of-attorney. 

2. 4 Or any matter required by law to be reduced to the form 
of a document. 9 — These words when read with the words “ as 
^between the paities ” and 11 any oral agreement and statement,** 
refer to bilateral conti acts, grants or other dispositions of 
property, which the law lequircs to be i educed to writing and not 
to every and all matteis which the law lequires to be reduced 
towiiting. 

3. 4 Have been proved according to the last section. 9 — 

The provisions of this section come into force when the written 
instruments lefeired to in the section have been proved in accord- 
ance with the provisions of s 91, that is, either by the production 
of the document itself, or bv the production of the secondary 
evidence of it 

4. 4 No evidence of any 1 ' oral agreement or statement shall 

be admitted as between the parties to any such instrument or their 
representatives in interest. 9 — The section forbids the admission of 
evidence of an oral agreement foi the purpose of contradicting, 
varying, adding to, or subtracting from, the terms of a written 
document as between the parties to such document or their 
representatives in interest. The rule of exclusion laid down in the 
section does notapply to the case of a third party who is nq£»a party 
to the document. On the contrary, s. 99 distinctly provides that 
persons who are not parties to a document may give evidence tend- 
ing to show a contemporaneous agreement varying the terms of the 
document. 4 0 

The words 4 between the parties to any such instrument 9 refer 
to the persons who on the one side and the other came together to 
make the contract or disposition of property, and would not apply 
to questions raised between the parties pn the one side only of a 

1 Satyesh Chunder Sircar v. Dhun* Taylor v, Rajah of Parlakmedt, (1909) 

pul Singh, (1896) 24 Cal. 20. 32 Mad. 443 * 

2 Sah Lai Qhand v Indarjtt, (1900) 4 Bdgeshri Dayal 

2 Bom L. R 553, 22 All. 370, P C. (1906) 28 All. 473. 

* 3 > Per Saakarau Nair, J , in Richard 


v. Pancho „ 
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deed, regarding their relations to each other under the contract. 
The words do not preclude one of two persons in whose favour a deed 
of sale purported to be executed, from proving by oral evidence in 
a suit by the one against the other, that the defendant was not a 
real but a nominal party only to the purchase, and that the plaintiff 
was solely entitled to the property to which it related. M conveyed 
certain houses and premises to plaintiff and defendant jointly by a 
sale-deed. Plaintiff sued defendant for ejectment from the premises, 
alleging that he alone was the real purchaser, and that defendant 
was only nominally associated with him in the deed. It was held 
that this section would not preclude the plaintiff from showing by 
oral evidence that he alone was the real purchaser, notwithstanding 
that the defendant was described in the sale-deed as one of the two* 
purchasers . 1 The plaintiff sued to recovei money which he had 
been compelled to pay in viitue of a moitgage executed by his two 
half-sisters and himself. His claim was based on the pka that, 
though appearing in the bond as a co-obligor, he was in leality merely # 
a suiety. It was held that evidence was admissible to show that* 
the plaintiff executed the mortgage bond as a surety only . 2 

The section does not prevent pi oof of a fraudulent dealing with 
a third person's property or proof of notice that the propeity pur- 
porting to be absolutely conveyed in fact belonged to a thud person 
who was not a party to the conveyance. The respondents sued the 
appellants to recover possession of certain parcels of land under 
certain deeds which purported to be absolute conveyamts. The 
appellants contended that the said conveyances were meant to be, 
and had always in fact been, treated by all parties concerned as 
mortgages only, and they tendered evidence of acts and conduct of 
the parties to that effect That eviSence was excluded under this 
section. On appeal, the Privy Council was of opinion that on the 
evidence the case for the appellants disclosed a chaige of fraud 
against the respondents antecedent to the deeds, inasmuch as they 
or the persons under whom they claimed took absolute conveyances 
of property from the appellants with notice that such property 
belonged in fact to a third person, the alleged mortgagdr, whose 
evidence«would be material in the matter of the alleged fraudulent 
dealing. The Privy Council came to the conclusion that the*ejected 
evidence should be heard, subject to any objections which the re- 
spondents might be advised to take . 3 After the rejected evidence 
was heard by the Court of first instance the parties again went on 
appeal to the Privy* Council. The Judicial Committee held that as 
between the parties to an absolute conveyance this section precluded 
the giving of oral evidence to prove that the transaction was intended 

1 Mulckandv. Madho Ram, (1888) Walt Khan, ( 1903 ) 25 AIL 337. 

10 All. 421. So* Pokal Gungayak v. 8 Maung Kvtn v. Ma Shwe La, 
Isntatl Mahomed Madaree, (1891-1896) (1911) *3 Bom. L R 797; 38 Calk 

2 U. B. R. 354. * 892, p c ’ 

7 hatnsh*id-jahan Began t v. Ahmad 
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to be a mortgage. But where the grantee took knowing that a 
third person was the owner of the property and the grantor was only 
a mortgagee, and that the intention of all parties was merely to 
transfer the mortgage, oral evidence was admissible to prove the real 
nature of the transaction . 1 

Evidence of intention, acts and conduct. — The Privy Council laid 
down in Balkishen Das v. Legge 2 that oral evidence of intention is 
not admissible for the purpose of construing a deed or ascertaining 
the intention of the parties to the deed. A deed of sale of land 
for value was accompanied by a deed of agreement between the 
parties for purchase back by the vendor of the land on payment by 
him of money to the vendee on a future date fixed. The deeds 
were followed by transfer of possession to the vendee, and his 
receipt of the profits. The vendor did not exercise his right 
of re-purchase ; but, after many years, gave notice of his intention 
to redeem, and brought this suit to enforce his right of redemption 
> as upon a mortgage by conditional sale. It was held that the oral 
evidence for the purpose of ascertaining the intention of the parties 
to the deeds was not admissible and that the case must be. decided 
on a consideration of the contents of the documents themselves with 
such extrinsic evidence of surrounding circumstances as may be 
required to show in what manner the language of the document was 
related to existing facts . 8 Even after this pronouncement of the 
Judicial Committee there was a conflict of view between the Bombay 
and Madras High Courts on the one hand and the Calcutta High 
Court on the other on the question whether oral evidence as to acts 
and conduct of parties subsequent to a deed was admissible to show 
that what on the face of it wa? a conveyance of sale was in reality a 
mortgage. The High Courts of Bombay 4 and Madras 5 were of 
opinion that such evidence was not admissible. The Chief Court of 
Lower Burma 6 and the Judicial Commissioner's Court of Upper 
Burma 7 followed this view. On the other hand the Calcutta High 
Court was of opinion that such evidence was admissible . 8 The Chief 
Court of the Punjab adopted the view of the Calcutta High Court 9 
This conflict' has been set at rest by the Privy Council in Maung 
Kyin's case, afTove referred to, in which it has expressljTuverruled 

1 Maung Kyin v. Ma Shwe La, 6 Maung Bin v. Ma Hiding , 

(*9i7) 44 L A. J 20 Bom. L. R. (1905) 3 L. B. R. i&>, F. b. * 

278, p. c. 7 Mi Gy we v. Keshan Ram, (1908) 

2 (1899) 2* Bom. L. R. 523, 27 2 U. B. R. (1907-1909) (Evi.) 15. 

I. A. 58, 22 All. 149, p. c. ; Maharu 8 Preonath . Shaha v. Madhu 

Lotu v. Khandu Hari , (1924) 26 Sudan Bhuiya , (1898) 25 Cal. 603, 

Bom. L. R. 742, p. c. f. b.; Mahomed Alt Hossein v. 

S (1899) 2 Bom. L. R. 523, p. c. Nazar Alt, (1901) 28 Cal. 289 ; 

4 Dattoo v. Ramchandra, (1905) Khankar Abdur Rahman v. Alt 
30 Bom. 1 19, 7 Bom. L. R. 669 ; Abaji Hafez, (1900) 28 CM. 256. 
v. Laxman, (1906) 30 Bom. 426, 8 9 Abdul Ghafur v. Abdul Kadir, 

Bom. L. R. 553. (1901^ P. R. No. 72 of 1901 ; Bulaki 

■ A chutaramaraju v. Subbaraju, Mai v. Floyd, (19x1) P. R. No. 27 
*(1901) 25Mad. 7. of 1911. 
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the decisions of the Calcutta High Court and approved those of the 
Bombay and Madras High Courts. It has held that as between the 
parties to an absolute conveyance this section precludes the giving 
of oral evidence to prove that the transaction was intended to be a 
mortgage. 1 

Though this section precludes oral evidence of intention for the 
purpose of construing deeds or proving the intention of the parties, 
it merely prescribes a rule of evidence, and does not fetter the Court’s 
power to arrive at the true meaning and effect of a document in the 
light of all the circumstances surrounding the transaction. 2 

Cases. — Intention, conduct, etc. — The plaintiff sued to recover r 
possession of land contending that the document under which 
the defendants held the land, though in form an absolute conveyance,, 
was intended to operate merely as a mortgage. The plaintiff’s 
contention was based on the grounds that the consideration was a 
previously existing debt and not money paid at the time ; that the # 
plaintiff’s father, notwithstanding the execution of the deed, remain* 
ed in possession until his death and that after his death his widow 
remained Dispossession for three years ; that there was no transfer 
of the land into the khata of the transferee, and that the considera- 
tion was grossly inadequate. It was held that the transaction was 
an out-and-out sale and no evidence of several circumstances relied 
on could be admitted to show that it was a mortgage. 3 Plaintiffs* 
who were agriculturists, bi ought a suit to redeem and the defendant 
contended that the transaction in suit was a sale out-and-out and 
not a mortgage. The lower Courts held that the transaction was a 
mortgage and allowed redemption. It was held that evidence of 
intention could not be given for the'purpose merely of construing a 
document which purported to be a sale out-and-out and not a mort- 
gage. 4 On 23rd September, 1876, defendant wrote to plaintiff, in- 
viting plaintiff to execute a sale-deed of certain land in favour of 
defendant and promising that, if plaintiff did so, defendant would 
discharge plaintiff's debts out of the income to be derived from the 
land, and would, after the debts had been discharged, or*before, if 
so requested, restore the land to plaintiff, upon payment by plaintiff 
of a sum of money that had been advanced to him by defendant. 
This document was not registered. On 29th September, 1876, plaint- 
iff executed a deed of sale of the land in defendant’s favour, which 
was unconditional in ‘its terms, and which was duly registered- 
Plaintiff subsequently brought a redemption suit against defendant 
on the deed of 29th September, and contended that though that 

1 Maung Kyin v. Ma Shwe La, Keshavrao v. Raya, (1906) 8 Bom* 

(1917) 44 I. A. 336; ao Bpm. L. R, L. R. 287 ; Bai Adhav v. Lalbhai 
278 ; 9 L. B.' R. XI4, P. c. Hirachand, (1921) 24 Bom. L. R. 

2 Batjnath Singh v. Hajee Vally 239 ; Talakchand v. Atmaram t, (1923)^ 

Mahomed, (1924) 27 Bom. L.*R. 787, 25 Bom L. R. 818. 

3 Rang. 106, p, c .** 4 Abaji v. Laxman , (1906) 8- 

3 DaUoo v t Ramchandra , (1905) -Bom, L. R. 553, 30 Bom. 426. 

7 Bom. L. R, 660, 30 Bom, 119; 
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deed was, in its terms, an absolute conveyance he was entitled to 
adduce evidence of the subsequent conduct of nimself and defend- 
ant to show that the transaction was, in fact, not a sale but a 
mortgage. It was held that the evidence was not admissible . 1 

An absolute conveyance containing nothing to show that th e 
relation of debtor and creditor is to exist between the parties does 
not cease to be a conveyance and become a mortgage because there 
1 is a right to re-purchase . 2 A deed of sale of immovable property 
and an agreement for re-sale to the vendor do not together constitute 
a mortgage unless it appears from the documents, in the light of 
surrounding circumstances, that the parties so intended. The in- 
tention of the parties, which is the test in such a case, must be 
gathered from the language of the documents themselves . 3 

Where the father in a joint Hindu family sells family property 
as representing all other members joint with him, those other mem- 
bers must be treated as parties to the sale-deed, and they cannot 
‘impugn the sale-deed by calling oral evidence that the sale-deed was 
a mortgage . 4 

No oral evidence Is admissible to vary the terms. — Plaintiff sued 
defendant for a piece ot land, alleging that it had been given to 
her by a relation. The defence was that the property had been 
purchased by the defendant from M. A document was filed which 
purported to be a sale of the land to plaintiff, but defendant con 
tended that the document had been executed in plaintiff's name* 
benami for him. It was held that oral evidence was admissible in 
support of the contention that there had been a gift of the land to 
plaintiff, the question not arising as between the parties to en 
instrument or their privies, so us to bring it within the purview of 
this section. Though plaintiff and defendant claimed through one 
and the same person, yet they could not be treated as parties con- 
tracting with each other, nor would oral evidence be evidence to 
vary the terms of any written agreement between them . 5 The 
executant of a promissory note cannot be permitted to prove a 
separate agreement according to which the sum specified in the note 
was not, as expressed therein, payable on demand, but only after 
the adjustment of some accounts between the parties . 3 *No oral 
evidence is admissible to vary the amount of price fitted m a regis- 
tered sale-deed , 7 or the terms of a cheque which is a negotiable in 
strument • 


t Ackutaramaraju v Subbar aju , 
(1901) 25 Mad, 7 

t Bhagwan Sahat v. Bhagwan 

•t-BSUlitf s M > 

Hd-ftn, (1916) 19 Bom. L. R. 1, 43 
1 A* 284. 

4 Ramchandra v. Kashinath, (19*4) 
7 Bom. L. H. 241. 

„ v /• Patbammal v. Sy$d Katat Ravi** 


Bros, Co., Ltd v. J)ayat KhaUto & 
Co , (1923) 47 Bom 924, £5 Bom 
L. R. 1063, in which evidence to vary 
the incidjSgbt pf A c.i.f, contract was 
held ixmdmjjssibl*' ,, . 

0 SH Sooha Ram , (1932) 

a V, Rama Krishna, 
* S* $*q**ftk {1925) 
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No oral evidence it Admissible to contridkt written termi-^Ia a 
suit for declaration that an apparent sale-deed executed by the 
plaintiff was a mortgage and for redemption, the lower Courts 
allowed the plaintiff to adduce evidence to prove that the defendant 
at the time of the execution of the sale-deed represented to the 
plaintiff that the sale-deed would not be enforced as such. It was 
held that no evidence of a contemporaneous agreement, or promise, 
or representation inconsistent with the written document could be 
admitted . 1 

No oral evidence is admissible to add a new ter , Criminal 
proceedings started by the plaintiffs against defendants Nos. i 
and 2 were withdrawn by the former m consideiation of the agree* 
raent passed by the latter undertaking to do certain things with 
reference to a privy and passage between the houses belonging to 
the parties. The agreement made no reference to a projection be- 
yond the verandah belonging to the defendants. The plaintiff sue l # 
the defendants for the removal of the projection, stating that the * 
complaint was withdrawn on account of the undertaking given by 
the defendants to remove the projection. It was held that the 
plaintiff was, in putting forwaid his case as stated in the plaint 
attempting to add a new term to the agreement which settled the 
terms of the compromise; and that, therefore, the alleged agieemeijt 
sued upon was without consideration. 

Oral evidence admitted where a third party is lomemed. — The 
plaintiff sued to recover one-foui th of the price ol a house alleged 
to have been sold by the first defendant to the second defendant, 
the claim being based upon a local custom. The transaction 
between the defendants was osterunbly not a sale but a usufructuary 
mortgage. It was held that the plaintiff, not being a party to the 
transaction, was entitled to give evidence to show that what pur- 
ported to be a usufructuary mortgage was not in leality such, but 
was in fact a sale . 3 

By an agreement in writing, A, after reciting that he bid for 
certain property sold in execution of a decree benan\i for.B and paid 
the defttsit amount into Court for B and that B paid the balance, 
promised to convey the property to B. In a suit by B § to recover 
the property from A it was held that B was not debarred from 
proving that A bought the property for himself and not benami for B. 
The Court said : " Here the difference is between the actual pro- 
mise to pay money into Court and the promise legally implied as the 
consideration for the promise to convey, but whichever of them was 

V Dagdu Sadu Nahav% v. Natna in the written contract was held in- 
Salu, (1910) « Bom. L. R 972 , admissible. 

Nrin&m v. Dhondu, (1920) 22 Bom. 2 Jagpvan Mulp v Nathp Jagesh - 
L. R. 979. See v Bank mar , (1915) 18 Bom L R. 90 

of Upper Indta, (192)) 4 Lah 9 Bageshrt Dayal v. Pancho § <1906) 

23®# in which ora! evidence as to the 28 All. 473; Rahxmanv. Elaht Bahsh, 
rate of Intent different from that (1900) 28 Cal 70, dissented from. 
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the consideration the terms and character of the agreement, viz., 
that defendant shall convey to plaintiff, are neither contradicted nor 
varied." 1 

The plaintiff and his divided brother purported to sell certain 
properties to S in 1892. Portions of the property were sold by S to 
defendant No. 1 (who was the plaintiff's sister's son) on the 18th 
August 1898 ; and, on the 17th September 1904, the remaining por- 
tions were sold to the same person. The plaintiff sued in 1913 to 
have it declared that the transaction of 1892 was a mortgage. The 
trial Court held that the transaction of 1892 was a mortgage and that 
it was so known to defendant No. 1 both in 1898 and 1904 ; and 
decreed that on payment the plaintiff was entitled to recover certain 
portions of the property from defendant No. 1. The lower appellate 
Court threw out his claim on the ground that the evidence to show 
that the conveyance of 1898 in favour of defendant No. 1 was a 
'mortgage was inadmissible. On plaintiff's appeal it was held that 
this section had no application to the transactions of 1898 and 1904* 
as the plaintiff was not a party to either of them. 2 

* 

Proviso I. — This proviso applies to cases where evidence is 
admitted to show that a contract is void, or voidable, or subject to 
re-formation, upon the ground of fraud, duress, illegality, etc., in its 
inception. 8 See illustrations ( d ) and (e). The instances given in 
the proviso are not exhaustive. They are set out by way of illustra- 
tion only. If the validity of a written agreement is impeached, it is 
no defence to point to the apparent rectitude of the document and 
to claim protection from inquiry under a rule which exists against 
the contradiction and variance of the terms only of those instruments 
the validity of which is not in question. In such cases, the Court is 
not bound by what has been described as the mere paper expres- 
sions of the parties, and is not precluded from inquiring into the leal 
nature of the transaction between them. This proviso declares that 
any fact may be proved which would invalidate any document. 4 

The combined effect of this proviso and s. 31 of the Specific 
Relief Act is to entitle either party to a contract, whether plaintiff 
or defendant, to protect his right by proving a mistake in awritten 
contract, e.g a mistake in the description of the property sold by 
giving a wrong survey number to the same. The facts that the 
party who is obliged to prove the mistake happens to be a defendant 
m the suit resisting a claim for possession of that property and that 
he has not previously obtained a rectification of his sale~deed are n 6 

1 Kumara v. Srinivasa , (1887) iz Ma Zamabt v. Cassim Alt , (1895) 

Mad. 213, 9x5. P. J. L. B. 154; Narayansawmy v. 

2 Ganu Ramjx v. Bhau Bapujt , Rodriguez , (1906) 3 L B. R. 227; 

(19x8) 20 Bom. L. R. 684. Thtruvengada Rajoo v. Maung Nyo y 

Per Garth, C. J., in Cults v. (1898) 2 JCJ. B* R. (1897-1901) 399 ; 

Brown , (1880) 6 Cal 328, 338. Ma Thin Myaing v. Maung Gyi 

Bent Madhdb Dass v. Sadasook (1923) x Rang. 351. 

< Koktry, (1905) a* Cal. 437. f. b.j , 
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bar to the advancement of the plea . 1 Mistake in the belief of a 
party to a document may be pointed out under this proviso . 2 

This proviso has no application to a case where the instrument < 
represents what the parties intended to put down in writing, though 
it might not be in accordance with what they intended to do and 
with the legal effect that they secretly wanted to bring about but 
which for some reason they did not want to put in writing. An 
executant of an instrument (which was not a sham document but 
intended to operate at once), cannot be permitted to set up or prove 
that the instrument, which according to its tenor vested the property 
in the grantee at once, was in reality intended to vest it only at a 
future time or after the death of the executant . 3 The English / 
Courts of Equity permit evidence to be given to show that a docu- 
ment was intended to operate in a manner different from the plain 
and apparent meaning of its language. 

Where parties enter into a sale-deed, it is not competent to them 
to prove a contemporaneous oral agreement to re-convey the pro-* 
perty sold on payment of the sum advanced, in the absence of fraftd, 
misrepresentation, or failure of consideration, etc., rendering the sale 
invalid . 4 • 

Fraud. — The fraud which under this proviso may be proved 
must be fraud which would invalidate the document and therefore 
subsequent fraud in respect of the document not such as to invali- 
date it, could not be a ground for admitting extraneous oral evidence 
under this proviso. The real effect of admitting such evidence 
would not be to prove fraud in the execution of the document, but 
the existence of a different intention than that which appears on the 
document itself. In other words, it would be an attempt to prove 
a different contract from that expressed in the document without 
proving any fraud in the preparation of the document which would 
invalidate it . 6 

Misrepresentation. — Where one party induces the other to 
contract on the faith of representations made to him, any one of 
which is untrue, the whole contract is in a C ourt of Equity considered 
as having been obtained fraudulently . 6 

^Vliere one party to a contract does not agree to # any of its 
stipulations and the other party induces him, not indeed to agree 
to it, but to agree to its formal insertion in the written contract, by 
representing that the stipulation in question would be in reality 

• 

1 Rangasami Ayyangar v. Soun 4 Sangira Malappa v. Ramappa 
Ay y an gar s (1915) 39 Mad. 792. 'See Sangappa , (1909) 11 Bom. L. K. 
Abdul Hakim Khan v. Ram Gopfil, 1130, 34 Bom. 59. 

(1921) 44 AU. 246. 5 Keshavrao v. Raya, (1906) 8 

2 Tani Mahesha v. The Secretary Bom. L. R. 287 ; Ganu Ramjiv . Bhav 

of State for India in Cwncil, (1894) Bapuji , (1918) 20 Bom. L. R. 684. 
P. R. No. 67 of 1894. f « Abaji v. Laxman , (1906) 8 Bom. 

3 Afottayappan v. Palani Goun • L. R. 553, 30 Bom. 426. 
dan 4 (1913) 38 Mad. 226, 
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^.tieated by him as a dead letter, it cannot fe enfdrced because the 
Sfparty induced had never assented to it and its inclusion in the written 
\ contract was the result of misrepresentation. 1 . 

Consideration. — When it is brought to the. notice of a Court 
that the consideration for a contract which it is asked to enforce is, 

. in whole or in part, an unlawful consideration, such Court is bound 
,J to give effect to the fact thus brought to its notice, notwithstanding 

• that the contract may appear upon the face of it to be a perfectly 
;legal contract, and that the unlawfulness of the consideration there- 
for was never pleaded by the defendant. 2 

This section does not prevent a party to a contract from showing 
that there was no consideration, or that the consideration was 
different from that described in the contract. Where, therefore, a 
deed of sale described the consideration to be Rs. ioo in ready cash 
received, but the evidence showed that the consideration was an old 
^bond for Rs. 63-12 and Rs. 36-4 in cash, it was held that there was 
\nareal variance between the statement in the deed and the evidence 
as to consideration, having regard to the fact that it is customary in 
' /India, when a bond is given wholly or partially in consideration of 
existing debt, to describe the consideration as being " ready 
\ money received. * ’* 

A party to a contract in writing may show that, notwithstanding 
. the recitals in the deed, the consideration specified in the deed was 
not in fact paid as therein recited, but was agreed to be paid in a 
different manner. 4 If it were not so, facilities would be afforded for 
. ,the grossest frauds. The section does not say that no statement of 
fact in a written instrument may be contradicted by oral evidence, 
but that the terms of the contract* may not be varied. 5 

If one party to a deed alleges and proves that the whole of the 
consideration the receipt of which was acknowledged in the deed did 
, not pass, the other party is at liberty to prove what the real con- 
sideration was. Evidence can be given to prove the real nature of 
the transaction. 6 

The * want or failure of consideration 1 contemplated by this 
; proviso is a complete want or failure of consideration. 

" .* Cases.^r-The plaintiffs sued for specific performance of aiT agree- 
ment in writing, which set forth, inter alia, that the defendants had 
agreed to sell, etc., under " certain conditions as agreed upon." 

* THhe defendants alleged that the written agreement did not contain 

Malappa v. Ramappa x 8 All. 168. ‘V V, * \ 

Sangappa , (1909) xx Bom. L. R. $ Sah Lai Chand v. Indrajit, 

: 1150, 34 Bom, 59. (1900) 2 Bom. L. R. 533, 22 All. 370^ 

2 Hill v. Clarke, (1904) 27 AU. 266. p; c.; Lala Dholan Das v. Ralya 
>3 Hukumchand v. Hiralal , (1876) Shah , (1899) P. R. Ne s ,85 ot 1898; 
3 Bom. 159; Sheikh Muhammad Mussammat Zohta Jan ^M$*&*mmdt 
Bahhsh v. Ramdat, (1896) P. R. Rajan Biffi (1915) P^RV No* 48 ot 
5 ol 1896 ; Le Hu v. Blahi Bu*, 491s- - " v 
I1900) 2 V. B. R. (1897-1901) 400. V e Ckunni Bibi ^ Basardt Bibi, 
indarjit y. Laf, Chand, (1895);; W 9 * 4 ); - *1 :* * 
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the whole of the agreement between the parties, and offered pard$ 
evidence in support of their contention. It was held that the parol 
evidence was admissible to show what was meant by the clause 
* ‘ certain conditions as agreed upon . M 1 

The defendant, who had been gambling with the plaintiffs and 
had lost, gave the plaintiffs two promissory notes, partly for his 
gambling losses and partly on other accounts, but it could not be 
ascertained what proportion of the total sum secured was represented 
by the gambling debts. In a suit to recover on these notes, it was 
held that it was open to the defendants to prove that the considera- 
tion was in part at least money lost in gambling, and that as the/ 
part of the consideration represented l ty gambling debts could not 
be separated from the rest, the suit would fail. 1 2 

The accused obtained an advance for which he gave a 
promissory note, stating that lie had two boat-loads of paddy in the 
adjoiningcreek and that he would bring the paddy to the complainant 
for sale: he then absconded. It was held that oral evidence was 
admissible to prove the representation of intention, although such 
intention ^fas not contained in the written contract ; such intention 
not being inconsistent with the contract of loan. 3 

Plaintiff sued to recover rent under a Kabuliat. The defend- 
ant admitted execution df the Kabuliat, but asserted that he 
executed it in order to enable the plaintiff to sell the land at a high 
price, the plaintiff agreeing to make over to him Rs. 282 out of 
the purchase money, and to obtain for him from the purchaser a 
Mourasi Pottah of the land ; it never having been intended that any 
rent should be payable under the Kabuliat. It was held that evi- 
dence of the oral agreement was admissible for the purpose of proving 
the fraudulent character of the transaction between the parties. 4 

Plaintiff sued to recover Rs. 30.000 due upon a promissory note 
executed by defendant which expressly stated that the amount 
was borrowed in cash. In the plaint also it was alleged that 
Rs. 30,000 was the consideration for the pro-note, but after the 
defendant in her pleas had denied receiving any, portion of the 
alleged consideration, plaintiff in her replication stated that the 
considfeilftion was not a sum of money but certain proprietary 
rights in immovable property which were given up to the defendant 
under a deed' of release bearing the same date as the pro-note. It 
was held that the plaintiff was not barred by this section from 
proving that the # consideration was not money as stated in the 
promissory note.*' 

1 Cutis v. Brown , (1880) 6 Ca!. 366. 

328. * 4 Kashi Nath Chuherbati v. 

2 Balgobind V. Bhaggu tyal, (19*3) Brindabun Chuherbati , (1884) 10 

35 AH- 558. # Cal. 649. 

8 Po 3 ? on v.' Mohr Brothers Co , , 3 Mussammat Zohra Jan v. Mus- 
Lid„ (1911) 6 L. B. R. 38; Ba Shein sammat Rajan Bibi t (1915) P. R* No 
v. # King-Emperor, (1920) %o L, B. R* 48 of 1915* 
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' 4 * Proviso 2. — Under this proviso proof of any collateral parol 

. agreement which does not interfere with the terms of the contract 
may be given. Parties can prove that, either contemporaneously 
or as a preliminary measure, they entered into a distinct oral agree- 
ment on some collateral matter. The only case in which oral evi- 
dence will be admitted under this proviso is where the instrument 
is silent on the matter sought to be proved and the agreement to be 
proved is consistent with the terms of the document. It is allow- 
able to urge an oral agreement which will have the effect of leaving 
matters otherwise than if they had depended on the written agree- 
ment alone, but such oral agreement must be clearly proved and the 
onus lies on him who sets it up. 1 

If there is a rule of law which requires the transaction to be 
in writing, any separate agreement must also be in writing. 

The amount of the price agreed to be paid is an essential 
c term of a r * contract of sale ; and consequently no evidence of an 
oral agreement at variance with the provisions of a registered 
sale-deed as to the amount of the price fixed for the sale is 
admissible. 2 

In considering whether or not this proviso applies) the Court 
shall have regard to the formality of the document. The principal 
rule applies only to formally complete contracts ; for in such, it 
is reasonable to suppose that the parties have set down all they 
intended, and omitted nothing. This presumption becomes weaker 
and weaker, as the document is found to be less and less formal. 
* And in the case of memoranda of agreements, etc., as we are not 
bound to presume that everything has been reduced to writing, 
parol testimony to prove additional terms, etc., is reasonably enough 
admissible. The rule being confined to formal and complete 
documents, a mere receipt in general may be invalidated by parol 
evidence of fraud or mistake. So, of a loose memorandum which 
does not profess to embody the whole of the parties' intentions. On 
this ground the section directs the Court, in considering whether 
parol testimony is to be admitted or not, to have regard to the 
formality of the' documents : see illustrations (g) and (A). 8 

The last words .of the proviso show that the Court kas v some 
discretion 1 in the application of the rule. If a document is very 
formal in its terms and carefully drawn up, it would be reasonable 
to presume that the whole intention of the parties was expressed, 
and that anything omitted was deliberately intended to be excluded, 
in which case no oral admission would be permitted. 4 

Contemporaneous oral agreement to pay interest on a Hundi. — 
Such agreement is not admissible in evidence when there is no stipu- 
lation regarding interest in the hundi . In such cases the payee of 

1 Motabhoy Mulla Essabkoy v. 2 Adit/am Iyer v, Rama Krishna 
Mulji Haridas , (1915) 17 Bom. L. R. Iyer , (r^'13) 38 Mad. 514. 

460, 39 Bom. 399, p. c. ; Badal Ram 9 Norton, 
v. Jhulai , (1921) 44 All. 53. 4 Markby, 73. 
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the hundi is entitled only to interest at the rate of six per cent. per y V 
annum as provided by s. 80 of the Negotiable Instruments Act. 1 
If there is a collateral written agreement fixing the rate of interest, ^ 
in accordance with the custom prevailing in the district, then the ? 
interest is recoverable at the rate agreed upon between the parties.* 

Cases* — In defence to a suit upon a hypothecation bond pay- 
able by instalments, it was pleaded that, at the time of the execution 
of the bond, it was orally agreed that the obligee should, in lieu of 
instalments, have possession of the hypothecated property, until 
the amount due on the bond should have been liquidated from the 
rents ; that, in accordance with this agreement, the plaintiff obtained 
possession of the land ; and that he had thus realized the whole of 
the amount due. It was held that the oral agreement was not one 
which detracted from, added to, or varied the original contract, 
but only provided for the means by which the instalments were to 
be paid, and that it was therefore admissible in evidence. 3 • 

An agreement to pay Rs. 500 a month to a lessor in considera- 
tion of receiving from him a permanent lease of portions of his 
Zemindari* which agreement was come to before, but reduced to 
writing after, the execution of the lease was held to be not affected 
by this section, as it was a mere personal obligation collateral to the 
lease. 4 , 

L was a partner in the firm of R. As such partner he was 
entitled to his proportion of certain shares of a mill and of the 
commission earned by his firm as agents of such mill. On his 
retirement from the firm in 1900, entries were made in the firm's 
books from which it appeared that thirty-five of such shares were 
appropriated to the said L and that he from the date of the entries 
ceased to have any interest in the firm of R. It was held that under 
this proviso and proviso 4 evidence was admissible to show that in 
fact the arrangement was that L should continue to be entitled to 
his share in the commission. 5 

A mortgaged certain shops and their stock-in-trade ty B. The 
mortgage-deed, although registered, was drawn up rfot by a lawyer, 
but by, s* petition-writer. B alleged an oral agreement that the 
mortgage should include goods which might be brought* into the 
shops subsequent to the date of the mortgage. The terms of the 
deed were found to be not inconsistent with such an agreement. 
It was held that in considering the degree of formality of the docu- 
ment, the fact that it was not drawn up by a skilled lawyer was 

1 Banwari Lai v. Jagarnath Pra - (1906) 29 All. 33, p. c. ' 

sad , (1916) i P. L. J. 71 ; Fathurna 3 Ram Bakhsh v. Durjan , (1887) 
Bivi v . Hanumafltha Row , (1907) 17 9 All. 392. 

M. t. f J. £96 ; ^ Kishot Ghana v. 4 Subratnanian Chettiar v. Arum - 
Guram DittaMal, (19x1) F. R. No., cholam Chettiar , (1902) 25 ftjad. 603, 
52 of ion.* See, however,® Sowda- p. c. 

tnonee Debya v. "Spalding, (1882) 12 • Narrondas v. Narrondas , (1907) 

C. L. R. 163.;^' ^ . . "31 Bom. 418, 9 Bom. L. R. 287. 

2 Ghan$hi#m< Vi Lalji Ram tyafain,/*: 
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„ of much greater importance than the fact of its being registered. 
Evidence of the oral agreement was held to be admissible undei 
this proviso . 1 

Proviso 3. — This proviso means that a contemporaneous 
oral agreement to the effect that a written contract was to be of no 
force or effect, and that it was to impose no obligation at all until 
' the happening of a certain event, may be proved. An oral Agree- 
ment purporting to provide that the promise to pay on demand in 
a promissory note, though absolute in its terms, was not to b< 
enforceable by suit until the happening of a particular event, i.e., 
that the legal obligation U perform the promise was to be post- 
poned, is not such an agreement as falls within this proviso . 2 The 
true meaning of the words 4 'any obligation 11 is any obligation what- 
ever under the contract, and some particular obligation which tht 
• contract may contain . 3 Where, at the time of the execution of a 
Written contract, it is orally agreed between the parties that th< 
written agreement shall not be of any force or validity until some 
condition precedent has been performed, parol evidence of such 
oral agreement is admissible to show that the condition has not 
been performed, and consequently that the written agreement has 
not become binding. This rule will not apply to a case where the 
written agreement had not only become binding, but had actually 
been performed as to a large portion of its obligations . 4 The 
distinction in point of law is that evidence to vary the terms of an 
< agreement in writing is not admissible, but evidence to show that 
there is not an agreement at all is admissible. There is no rule of 
law to estop parties from showing that a paper, purporting to be a 
signed agreement, was in fact signed by mistake, or that it was signed 
on the terms that it should not be an agreement till money was 
paid, or something else was done. 8 ' 

A distinction must be drawn between the cases where the 
matter sought to be introduced by extraneous evidence is a condition 
precedent or a defeasance. It may be shown that the instrument 
was not meant to operate until the happening of a given condition , 
but it cannot be shown by parol evidence that the agreement is to 
be defeated on the happening of a given event . 6 

The section does not say that no statement; of fait in a written 
instrument may be contradicted by oral evidence but that the terms 
> of the contract may not be varied, etc. Hence, where the contract 
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was to sell property for Rs. 30,000 which sum was erroneously stated 1 
to have been paid, it was competent for the vendor, without in- 
fringing any provision of the Act, to prove a collateral agreement '• 
that the purchase money should remain in the vendor’s hands for 
the purposes and subject to the conditions alleged by the vendor. 1 

Cases.— Evidence of a contemporaneous oral agreement to 
suspend the operation of a written contract of sale until an agreement 
for re-sale is executed was held admissible. 2 In a deed of mortgage, 
executed on behalf of a minor by his guardian in favour of T (who 
did not execute it), it was recited that the mortgage was made to Y 
secure the repayment of a certain sum which T had undertaken 
to expend in liquidating certain debts due by the minor’s estate 
and amongst others a debt due to K. T having failed to pay this , 
debt, K obtained a decree against, and was paid by, the minor's 
guardian. In a suit brought on behalf of the minor agaftist T to 
recover the amount paid in satisfaction of K's decree, T pleaded 
that it had been orally agreed at the time of the mortgage that he 
was to ob^rin an indemnity either from K or from the minor's 
guardian before payment, in case the minor lepudiated the debt 
on coming of age. It was held that the evidence in support of thi<$ 
plea was admissible. 8 

The defendant mortgaged his property to the plaintiffs. Three 
days later, he passed in plaintiffs' favour a piomissory note which 
stated that its amount was borrowed in cash. In a suit on the 
promissory note, the defendant contended that he did not receive 
any consideration, but that the note was passed to the plaintiffs 
by way of indemnity as he had not obtained a reconveyance from 
the prior mortgagee of theproperty, andthe note was to be returned 
to the defendant duly cancelled after such reconveyance. It was 
held that oral evidence in suppbitofthe defendant's contention was 
admissible under this proviso, inasmuch as it amounted to the 
existence of a separate oral agreement constituting a condition 
precedent to the attaching of any obligation under # the promissory 
note in suit. 4 

Plaifftiff sued defendants, as representatives of thejr fathei, 
on a bond executed by him. It was held that it was competent to 
defendants to lead evidence to show that the bond in $uit was exe- 
cuted subject to a certain condition, which condition not having 
been fulfilled, there was in fact no consideration for the bond. 5 

Proviso 4. — Under this preyiso a prior written contract may 
be varied by a subsequent verbal one, in cases in which the law 
does not require the contract to be in writing. When the original 

" tfc 

1 Sah Lai Chand v. # Indarpt, gasamt Nayak , (1883) 7 Mad. 19. 

(1900) 2 Bom. L. R. 553, ^22 All. 4 Ahmed Saheb v. Ubhatya, (1923) 
370, p.c, * 25 Bom L R 867 

2 Dada Honaji v. Babajt Jagu - 5 Baldeo Prasad v. Ram Autar 

shot, (1865) 2 B. H. C. (A. C. J.) 36. Kurml, (1924) 47 All 7. 

3 Tirmmgadd Ayyangar v. Ran - 
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contract is of such a nature as that the law requires it to be in 
writing or where its execution has been followed by the formality 
of registration, the only way of proving the decision or modifica- 
tion of the original contract must be by proof of an agreement of the 
like formality and not by an oral agreement. 

Only those agreements come within the proviso which affect 
the terms of the previous transaction by virtue of the consensus 
of those who alone are competent to rescind or modify the original 
contract, viz., all the parties concerned or all their representatives . 1 
The words of the proviso apply to any agreement whether executory 
or executed . 2 

The word ' oral * is used in the sense of being not committed 
to writing, and the words * oral agreement * include all unwritten 
agreements, whether arrived at by word of mouth or otherwise, 
that is, by acts or conduct of parties . 3 

• This proviso precludes evidence of an oral agreement to rescind 
a registered contract or of subsequent conduct of parties to show 
that such contract was treated as non-existent . 4 A subsequent 
•oral agreement to take less than is due under a registered mortgage- 
bond is an agreement modifying the terms of a written contract, and, 
if it has to be proved, oral evidence is inadmissible . 5 

In a suit for redemption, the mortgagees pleaded that the 
mortgaged property was subsequently sold to them verbally for the 
mortgage debt and a further loan. It was held that the mortgage 
being by a registered deed, evidence of a subsequent oral agree- 
ment of sale would be inadmissible under this section . 8 Oral 
evidence is admissible to prove jihe discharge and satisfaction of a 
mortgage bond . 7 Where an oral agreement is made, which in 
respect of the manner of payment rescinds or modifies a contract, 
grant, or disposition of property required by law to be in writing and 
any payment is made in accordance with that oral agreement 
whether in complete or partial satisfaction of the contract, this 
section d^es not exclude evidence of that payment or of the oral 
agreement that 'explains it. It does exclude evidence of the agree- 
ment in respect of future payments not in accordance *wkh the 
terms of the instrument . 8 

New contract. — This clause does not exclude evidence of sub- 
sequent oral agreement substituting a njew contract for one 
reduced to writing and registered according to law, the said clause 
only referring to a subsequent oral agreement to rescind or modify 

1 Goseti Subba Row v. Varigonda Chetty , (1918) 42 Mad. 41, f. B. ; 

Narasimham , (1903) 27 Mad. 368. Jagannath v. Shankar , (1919) 22 

2 Boddam, J.,in ibid. Bom. L. R. 39. * 

• Mayandi Chetti v. Oliver , (1898) 0 Mauyg My at Tun Aung v. 

22 Mad. 261. Maung £u Pu , (1925) 3 Rang- * 43 - 

4 Srinivasaswatni Aiyangar v. 7 Ramlal v. Gobinda, (190°) 4 

Athfnarama Aiyar , (1908) 32 Mad. C. W. N. 304. 

081. 8 Sambhu v, Tiharam, (1920) 17 

■£ 5 MaUappa v. M a turn Nagu N, L. R. ill. 
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such contract. 1 The distinction between a substituted new agree- 
ment by novation and the mere alteration of an old contract is that 
in the former case the old contract is extinguished, while in the 
latter it remains binding subject to the alteration which the parties 
have agreed to. 2 

Cases. — D sold a house to P, and executed a deed of conveyance 
which was duly registered. The purchase-money, however, was 
never paid by P, who, consequently, never obtained possession. 
Shortly after the conveyance had been registered, P returned it to 
D with an endorsement thereon to the effect that it was returned 
because P was unable to pay the purchase-money. The right, title 
and interest of P in the house was subsequently attached and sold 
under a decree obtained against him by the plaintiff. The plaintiff 
became the purchaser, and sued D for possession. The lower 0 
Courts threw out the claim on the ground that the property had not 
passed to P, the sale to him being incomplete. It was held (i) 
that the sal^ of the house by D to P was not incomplete. The deed 
purported to make an immediate transfer of the ownership of the 
house to P, and P accordingly became the owner of the house ; (2) 
that the endorsement on the conveyance, not having been registered, 
could not affect the property ; (3) that the conveyance by D to P 
having been registered, no oral agreement to rescind it could be 
proved under this proviso ; (4) that the plaintiff, therefore, as pur- 
chaser of the right, title and interest of P, became the legal owner 
of the house, but subject to all P's liabilities ; and as D had a lien 
upon the house for the amount qf the unpaid purchase-money, 
the plaintiff could not obtain possession without paying off this 
charge. 3 

The plaintiff mortgaged certain property to the first defendant 
on 28th December, 1895. By the mortgage-deed the mortgage 
debt was made repayable on 28th December, 1896. On the 12th 
May, 1897, the first defendant sold it by auction under the power 
of sale contained in the mortgage-deed, and the secbnd dcfendaj * 
was thfc purchaser. The plaintiff now sued to set aside the sale 
and to be allowed to redeem, alleging that on the day before the 
sale the first defendant had orally promised and agreed to postpone 
the sale for four days and that the second defendant had notice of 
this fact before he purchased the property. It was held that evi- 
dence of such oral Agreement was admissible. It was not an agree- 
ment to modify any of the terihs of the mortgage ; it was merely 
an agreement to forbear, for a period of four days, from the exercise 
of the power o&sale given by the mortgage. It, therefore, did not 
fall within proviso 4 of jthis section. 4 

1 J*gg<*t Singh* v. Devi Difta Mai, Dhondiba, (1878) 2 Bom. 547. 

(1883) P. R. No. 169 of 1883. - 4 Trimbak Gangadhar Ranade v. 

2 Lakhu Ram v. Amir Khan, Bhagwandas Mulchand, (1898) 23 

(1888) P. R. No. 14 of 1889. Bom. 348. 

2 Umedmal Motif am v, Davu bin 
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The lessor of certain land, held by the lessee under a registered 
deed of lease, agreed to a reduction in the rent. The agreement 
was not reduced to writing, but rent was thereafter paid and accept- 
ed at the reduced rate. On a suit being brought to recover arrears 
of rent at the rate reserved in the registered deed, it was held 
that under this proviso, an agreement to accept a reduced rent 
could not be implied o t inferred from the acts and conduct of the 
parties ; and an unwritten agreement, if so implied, amounted to 
an oral agreement within the meaning of the proviso. 1 

A lease contained a covenant for renewal of the lease whereby 
if the lessee desired to renew the lease he should give three months’ 
j 10 * 10 ® in writing of his intention to do so. The lessee, however, 
failed to observe this covenant and relied on an oral agreement be- 
tween himself and his lessors for renewal of the lease. It was held 
that evidence of such oral agreement was not admissible. 2 

In a suit for two years' rent, due under a registered lease, defend- 
ant pleaded a subsequent oral agreement by plaintiff to remit a 
portion of the rent each year, and filed a receipt by which plaintiff 
accepted payment at the reduced rate in full discharge in respect 
of one of the years. It was held that though under this proviso 
evidence of such an agreement was inadmissible and plaintiff was 
claim lent at the rate stipulated in the registered lease, 
tne discharge for one of the years was valid, uncler s. 63 of the 
1 a anc * *°°k It was immaterial that the discharge 

iiad been given in pursuance of the alleged oral agreement, which, 
tnough not admissible m evidence, was not illegal. 3 

An usufructuary mortgage-deed was executed in favour of S, 
wno took possession of the mortgaged land. The deed was register- 
j ^ dle a nd his adopted son brought a suit to recover a portion 
fit x 1 j 80 mort £ a ged. alleging that, during his minority, the 
Tik' / C 5 e ? dant had taken wrongful possession of the property, 
ine iirs defendant was the heir of the mortgagor. His defence 
was that the equity of redemption had become vested in himself 
ama another as the heirs of the deceased mortgagor ; that be, as a 
person thus entitled to a moiety of the estate, had entered into an 
oral agreement with plaintiff's adoptive mother and guardian for 
ne redemption of his share only, and that*, in pursuance of that 
agreement, he had paid her a moiety of the mortgage amount, and 
redeemed the lands in question as falling to his share. It was held 
that he was not precluded from proving this oral agreement. 4 

A agreed by a registered deed to give B for her life an annual 
«« r of maintenance, and subsequently it was agreed 
orauy that B should enjoy certain lands in lieu of such maintenance 

v. Oliver, (1898) Thekkik Vithi Muthorakutti, (1902) 
26 Mad. 195. 

r * Jttendra path 4 G&seti Subba Bam v. Vartgonda 
Cal. 1079. Narasimham, (X903) 27 Mad. 368. 

nm Kuvup v. 


\ Mayandt Chettt 
Mad. 261. 

3 Mark D'Crus \ 
Chatteriee, ( 1919 ) 46 
yprumpalli V 



SEc, 92 „ ISxCLUSION OE ORAL EVIDENCE; KU'-S 

and B was' put in possession. In a suit by B to recover arhs«u*£ 
of maintenance from A it was held that the subsequent oral agreed 
ment was an agreement to rescind or modify the original registered"? 
agreement and was not receivable in evidence . 1 v 

A receipt which purported to show that simple and not comr 
pound interest was to be charged (though the mortgage-bond con- 
tained provision for the payment of compound interest), was held , 
to be admissible in evidence . 2 The receipt did not require regis- 
tration and was therefore admissible in evidence. It operated asi 
a waiver, . /*/. 

Proviso 5. — Evidence of usage has been admitted in aid of\ 
the construction of written instruments. This evidence has been 
received for explaining or filling up terms used in commercial con- ; 
tracts, policies of insurance, negotiable instruments, *and other 
writings of a similar kind, — when the language, though well und$rv 
stood by the parties, and by all who have to act upon it in matters! 
of business, would often appear to the common reader scarcely 
intelligible* and sometimes almost a foreign language. The terms 
used in these instruments are to be interpreted according to the 
recognized practice and usage with reference to which the parties 
are supposed to have acted ; and the sense of the words, so inter- 
preted, may taken to be the appropriate and true sense intended 
by the parties . 3 “ But the rule for admitting evidence of usage 
must be taken always with this qualification, that the evidence 
proposed is not repugnant to, or inconsistent with, the written 
contract. It ought never to be allowed to vary or contradict the 
written instrument, either expresSly or by implication. . . .Where 
the incident Sought to be annexed to a contract is unreasonable 
or illegal, it cannot be annexed the contract by evidence of usage. " 4 
Usage is admissible to annex unexpressed incidents (provided 
they are not inconsistent with those which are expressed) to oral 
or written contracts, grants, or wills ; it being presumed that the 
parties have not intended to express the whole of their meaning 
in words* but tacitly to adopt the usages of the particular market 
or place 3 * 

Proviso f>. — Where a document is a perfectly plain, straight- 
forward document, no extrinsic evidence is required to show in 
what manner the language of the document is related to existing 
facts. But wherd the' terms of the document themselves require 
explanation, then evidence can' be led within the restrictions laid 
down in this proviso . 6 The language of this proviso is rather vague. 

_ ' ’ r m 

1 Kattika Rapanamnta v. Kattika R. 26 S» 

Kristnamma, (rpo6T 30 Iftad* 231. 5 Hutton w 4 Warren, (1836) t M. 

2 Kailash Chandra Nath vt Sheikh & W. 466 ; K. M. P. R, N. M, Firm 

Chhenu: U914) 42 Cal. 546. v. Somasundavam Chetty <S> Co., (1924) 

» Phillips, 407. :/./ 4* M ad. 275. 

4 Best, 12th Edn., s, 228, p. 215; 6 Ganpatrao Apaji Jagtap v. Bapu 

Ln Gale v. Maung Mo, (1904) 2h.p Tufyaram, (1919) 22 Bona. L.,R. 831. 
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It is true that evidence of the circumstances surrounding a docu- 
ment is admissible ; but it is admissible only for the purpose of 
throwing light on its meaning. It is not permissible to consider 
the surrounding circumstances with a view to holding that a docu- 
ment which on the face of it is a sale-deed is intended to operate 
as a mortgage. There must be some limit to the suggestion that 
the surrounding circumstances can always be scrutinized so as to 
enable the Court to alter or change the nature of a document to 
something different from what it purports to be. Otherwise, there 
can be no certainty as to the proper construction to be placed on a 
document which to all appearance is unambiguous . 1 

Extrinsic evidence is receivable of every material fact which 
will enable the Court to ascertain the nature and qualities of the 
subject-master of the instrument ; that is, to identify the persons 
e and things to which the instrument refers . 2 Previous correspond- 
ence between the parties for the purpose of explaining anything 
in a document before the Court is admissible . 3 

Deed of one kind could be proved to be deed of another kind .-^Extrinsic 
evidence is admissible for the purpose of showing that a docu- 
ment, which purports to be, and on the face of it is, a deed 
of sale, is in reality a deed of gift . 4 * * Oral evidence is admissible 
to show that a mortgage has been subsequently cpnverted into 
a sale.® Similarly oral evidence is admissible to show that what 
ostensibly purported to be a sale with an agreement for a re-sale 
and re-purchase at the same price at a certain date was a mortgage 
by conditional sale.® 

Where, at the time of executing a document, a representation 
is made that the document though in form a sale-deed will not be 
enforced as against the executant as a sale-deed and where on 
the faith of that representation the executant executes the docu- 
ment, the sale-deed cannot be upheld as a sale-deed as against 
him . 7 

* This proviso does not cover facts which are intended to show 
that the language of the document meant the exact opposite of 
what it purports to mean. There is no necessity for the explana- 
tion of the language used in relation to existing facts. The only 
object or use of such evidence, if admitted, would be to show that 
the language was intended to mean something which it is utterly 
incapable of being expressed by that language.* Where a docu- 


1 Martand v. Amriirao, (1925) 27 
Bom, L. R. 951. 

2 Bank of New Zealand v. Simpson, 
[1900] A. C. 182. 

3 Simla Bank Corporation , Ltd. v. 
, Ball, (1883) P. R. No. 2 of 1884. 

4 Hanif-un-nisa v. Faix-un-nisa, 

13 Bom. L. R. 391, 33 All. 

'340, p. c. ; Serajuddin Haidar v. I sab 

Haidar, <{ig2f) 49 Cal. i<\t. 


5 Badhawa Mai v. Hira, (1883) 
P. R. No. 30 of 1884. 

3 Narasingejji v. Panuganti 
Parthasaradhi if. Garu, (1924) 47 Mad. 
729, 27 Bom. L. R. 4, p. c. 

7 Naifalbai Fulchand v. Sivubai 
Genu Korpe, (1906) 8 Bom. L. R. 
761. 

. 8 Keshavrao v. Raya, (1906) 8 Bom. 
L. R. 287. . 
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ment, for instance, has stood more than fifty years, it is extremely 
undesirable to allow evidence to be led to snow that the document 
is not what it appears to be on the face of it. 1 

Sections 93-97 partly develop and partly restrict the principle 
laid down by this proviso. 

Cases* — Where by a deed of settlement, almost the whole of 
the settlor's immovable property was transferred to trustees together 
“ with buildings and appurtenances thereto M and the question was 
raised as to whether certain specific properties were included in the 
deed, it was held that the ambiguity in the deed being latent, in 
construing the deed, the subsequent cqnduct of the parties thereto 
can be legitimately looked into under this proviso for the purpose 
of ascertaining to what persons or things the expressions used therein 
were intended to apply. 2 

93* When the language used in a docifmcnt is, . 
Exclusion oi on its face, ambiguous or defective, evi- 
«yidcncc to cx- dence mav not be given of facts which 
amVguTus would show its meaning or supply its 

-document defects. 


I ll limitations, 

(a) A agrees, in writing, to sell a horse to B for Its. 1,000 or Ks. 
Evidence cannof be given to show which price was to be given. 

(b) A deed contains blanks. Evidence cannot be given oi facts which 
would show how they were meant to be filled. 


COMMENT. 

There are two sorts ot ambiguities of words, patent and latent. 
Patent is that which appears to be ambiguous upon the deed or 
instrument ; latent is that which seems certain and without ambi- 
guity, for anything that appears upon the deed or instrument , 
but there is some collateral matter out of tiie deed that breeds the 
ambiguity . 3 A good tost of the difference is to put the instrument 
into the hands of an ordinary intelligent educated person. If, on 
perusal, ^ie sees no ambiguity, but there is nevertheless *nun- 
certainty as to its application, the ambiguity is latent ; if he detects 
the ambiguity from merely reading the instrument, it is patent. 
Thus, in illustration (b), the blanks would be patent ambiguities 
and they could not b<? filled in by parol testimony as to the intention 
of the parties, etd. In the illustration to s. 95, no one could detect 
anv ambiguity from merely leading the instrument. . . 

guity does not consist in the language, but is introduced by extrinsic 
circumstances . 4 

1 Ganpatvao Apajt Jagtap v. Bapu So Wa, (1894) 2 u - B - R - (*$92-1896) 
Tukaram , (1919) 22 Bom. I». R. 831. 359 


2 Subramanta Ayyar v. Raja 
Rajeshwara Dor at, (19*8) 4 °, Mad. 
1016. See Maung Saung v. Maung 


3 Best, 12th Edn., s. 226, p. 211. 

4 Norton, s. 633, pp.35*> 35«- 
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Under this section, if the language of a deed is, on its face, 
ambiguous or defective, no evidence can be given to make it 
certain* 1 

The duty of the Court is always interpretation ; to find out 
not what really was the intention of the parties, as distinguished 
from what mere words expressed ; but merely to find out the mean- 
ing of the words used by them. 2 To put a construction on a docu- 
ment is to find out the meaning of the signs and words made upon 
it, and their relation to facts. 3 The question is, not what was 
the intention of the partie but what is the meaning of the words 
they have used. 4 

Extrinsic evidence of every material fact which will enable 
the Court to ascertain the nature and qualities of the subject-matter 
of the instrument, or, in other words, to identify the persons and 
things to which the instrument refers, is admissible. 5 Thus, where 
there is a written agreement to deliver a quantity of grain at a parti- 
cular time, parol evidence is admissible under certain limitations 
to show what kind of grain the contracting parties hpd in their 
contemplation at the time the contract was made. 6 

Sections 91 and 92 define the case in which documents are 
exclusive evidence of the transactions which they embody. Sections 
93*99 deal with the interpretation of documents by oral evidence. 

94. When language used in a document is plain in 
Exclusion of itself, and when it applies accurately to 
a Vid ucation am of ^sting facts, evidence may not be given 
document 11 to to show that it was not meant to apply to 

existing facts such facts. 

IllustrHtton. 

A sellb to B, by deed, " mv estate at Rampur containing 100 bighab.” A 
has an estate at Rampur containing 100 biglias. Evidence may not be given 
of the fact that the estate meant to be sold was one situated at a different place 
and of a different size. 

COMMENT. ' * 

Under this section evidence to show that common words, 
whose meaning is plain, not appearing from the context to have 
been used in a peculiar sense, have been in fact so used, is not 
admissible. 7 Where the language in its ordinary sense properly 
applies to the facts without any difficulty, evidence to show that 
it bears a different meaning will be rejected, as it contradicts the 
document* 


1 Deojit v. PitafHbar , (1876) 1 
All. 275. 

2 Doe dent. Gwiliim v. Gwtllim, 

f* 8 33) & Ad. 122, 129, 

, * Stephen's Dig., Art. 9*. I 

4 v. Carstain , (x8$|) 5 


6 Ad. 651, 663. 

5 Va&a Hatajt v. Sidoji Kotidaj * , 
H, C. (A. C. J.) 87. 

7 Stephen's Art. 91. 
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The intention of the parties to a document whose languajh 
is plain and unambiguous, should be gathered from the language 
of the document itself, without resorting to surrounding circum- 
stances for aid. 1 

CASE. 

On the 27th of March, 1864, one H. B. mortgaged 9$ biswas 
of the villages Anuda, Hasan Mahdud and Paniyala. On the 6th 
of February, 1873, the mortgagee executed a second mortgage of 
the villages comprised in the mortgage of the 27th March, 1864, 
but by mistake the name of the third village was entered in the 
schedule of property mortgaged as Halla Nagla instead of Paniyala . 
It was held that this section did not* debar the mortgagee from 
giving evidence to show that the village of Paniyala was intended 
to be charged by the mortgage of the 6th of Februaiy, 1873 : the 
language of the later mortgage could not be regarded a§ clear and 
unambiguous. 2 * 

95 . When language used in a document is plain 
Evidence* as in itself, but is unmeaning in reference 
to document un- to existing facts, evidence may be given 

ference to exist- to show that it was used in a peculiar 
ing facts. SdlSe. 

Illustration . 

A sells to B, by deed. “ my house m Calcutta ” 

A had no house in Calcutta, but it appears that he had a house at 
Howrah, of which B had been in possession since the execution of the deed. 

These facts may be proved to show that the deed related to the house at 
Howrahf * 

COMMENTg 

This section and s. 97 contain important exceptions to the 
general rule laid down in s. 91. The illustration to this section 
shows that if A sells to B " my house in Calcutta/* and if A has 
no house in Calcutta but has a house in Howiali, of which B has 
been in possession since the execution of the deed/ thesft facts may 
be pfoved to show that the deed related to the house in Howrah. J 
Where a sale-deed describes the land sold by wrong survey numbers, 
extrinsic evfdence is admissible to show that the lands intended 
to be sold and actually sold and delivered wcie lands bearing different 
survey numbers. 4 Where there is sufficient desenption set forth 
of the premises fly giving the name of the particular field or other- 
wise, a false description added thereto (e.g., the mention of a wrong 
survey number) may be rejected. 5 

1 Bobu y. SHaram, (1901) 3 Bom. pala Goundan v. Pertathatnbi Goun * 
Xr. R. 768. dan , (1907) 30 Mad. 397. 

3 Mahabir Prasad v! Mast at- 4 Ibid, 

uHah, (1913) 38 All. 103. • 5 Santaya v. Savitn, (X902) 4 Pom. 

3 Karuppa Goundan alias Thop- L. R. 871. 


8 
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' The section is based upon the maxim falsa demonstratio non 
nocct (a false description does not vitiate the document). 

96. When the facts are such that the language 
used might have been meant to apply 
to any one, and could not have been 
meant to apply to more than one, of 
several persons or things, evidence may 
be given of facts which show which of those persons 
or things it was intended to apply to. 

• Illustrations. 

(a) A agrees to sell to B, for Rs. 1,000, “ my white horse." A has two* 
white horses. Evidence may be given of facts which show which of them was 
meant. 

(b) A agrees to accompany B to Haidarabad. Evidence may be given- 
of 4 facts showing whether Haidarabad in the Dekkhan or Haidarabad in Sind, 
was meant. 

COMMENT. * 

Where the description in the document applied equally to- 
any one of two or more subjects, evidence to explain its language 
is admissible. When the language of a document, though intended 
to apply to one person or thing only, applies equally to two or 
more, and it is impossible to gather from the context which was 
intended, an equivocation arises, e.g., when the same name or 
description fits two persons or things accurately ; when the same 
name or description fits one exactly and the other but tolerably 
when the same name or description fits two objects equally but 
subject to a common inaccuracy, provided that the inaccuracy 
be a mere blank or applicable to no other person or thing. 

This section modifies the rule laid down in s. 94 by providing 
that where the language of a document correctly describes two 
sets of circumstances but could not have been intended to apply 
to both, evidence may be given to show to which set it was intended 
to apply % Here the language is certain. The doubt aslo which 
of similar persons or things the language applies has be$n introduced 
by extrinsic evidence. 1 

Proof may be given of every fact which, identifies any person 
or thing mentioned in a document in which tlje relation of the 
words to facts has to be ascertained. If the language of the docu- 
ment, though plain in itself, applies equally well to more objects 
than one, evidence may be given, both of the circumstances of the 
case and of the statements made by any party to the document* 
and as to his intentions in reference to the matter to which the 
document relates. 2 * 

l Doe dem. Hiscocks v. Hiscocks, Mi Se Mi, (1916) 2 l*. B. R. no. 

(? 339 ) 5 M, & W. 303 ; Nga Cho v. 2 Stephen's Dig., Art. 91. 


Evidence as to 
application of 
language which 
can apply to one 
only of several 
persons. 
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97. ' When the language used applies partly to one* 

a j E iIcatton aS of se * °* ex ^ st * n g facts, and partly to another 
language’to one set of existing facts, but the whole of it 
of two sets, of (] oes no t apply correctly to either, evidence 

facts, to neither , * rr J \ ,, . 

of which the may be given to show to which of the two 
appueg C0TTectly ^ was meant to apply. 

Illustration. 

A agrees to sell to B '* my land at X in the occupation of Y." A has land 
at X, but not in the occupation of Y f and he lias land in the occupation of Y» 
but it is not at X. Evidence may be given of facts showing which he meant 
to sell. * 

COMMENT. 

This section is based upon the maxim falsa demonstrati o non 
nocet , It is only an extension of the provision of s. 95. “ -Where 

in a written instrument the description of the person or thing Intend- 
ed is applicable with legal certainty to each of several subjects, 
extrinsic evidence, including proof of declarations of intention, 
is admissible to establish which of such subjects was intended by 
the author.” 1 The rule rejecting erroneous description not sub- 
stantially important is applicable only where there is enough to 
show the intention clearly. 

The illustration to this section shows that if A agrees to sell 
to my land at X in the occupation of Y,” and A has land at 
X but not in the occupation of Y, and has land in the occupation 
-of Y but it is not at X, evidence may be given to show which was 
intended to be sold. Another common case is where land within 
-certain boundaries is sold and is ^wrongly described as containing 
a certain area, the error in area is regarded as a mere misdescrip- 
tion and does not vitiate the 4 ped. The maxim demonstratio falsa 
.non nocet applies. 2 

98. Evidence may be given to show the meaning 
E^nceasto G f illegible or not commonly intelligible 

^biecjfractere] characters, of foreign, obsolete, technical, 
« tc - * local and provincial expressions, qf abbre- 
viations and of words used in a peculiar sense. 

Illustration. 

A, a sculptor, agrees to sell to B, '* all my mod." A lias both models 
.and modelling tools, # Evidence may be given to show which he meant to sell. 

COMMENT. 

Evidence as to the meaning of illegible characters ( e.g short- 
handwriter's .notes) or of foreign, obsolete, technical, local and 
provincial expressions and of words used in a peculiar sense may be 
-given under this sectiort. In such cases the evidence cannot properly 

t Taylor, nth Edn., s. 1 220, pala Coundan v. Periathambi Goun • 
p. 842. 1 dan, (1907) 3° Mad. 397- 

2 Karuppa Goundan alias Thop • 
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be said to vary the written instrument ; it only explains the mean- 
ing of expressions used. Mercantile usage has given special mean- 
ings to many ordinary words. Evidence of the meaning which these 
words bear in mercantile transactions can be given under this section. 

The principle upon which words are to be construed in instru- 
ments is very plain — where there is a popular and common word 
used in an instrument, that word must be construed prima facie 
in its popular and common sense. If it is a word of a technical 
or legal character it must be construed according to its. technical 
or legal meaning. If it is a word which is of a technical and 
scientific character, then it must be construed according to that 
which is its primary meaning, namely, its technical and scientific 
meaning. But before you can give evidence of the secondary 
meaning of a word, you must satisfy the Court from the instrument 
itself or from the circumstances of the case that the word ought 
to be construed, not in its popular or primary signification, but 
according to its secondary intention. 1 

99. Persons who are not parties to a document, 
who may give or their representatives in interest, may 
evidence of give evidence of any facts tending to show 
agreemen^var}- a con t e mporaneous agreement varying the 
document. terms of the document. 

Illustration. 

A and B make a contract in writing that B shall sell A certain cotton, 
to be paid for on delivery. At the same time they make an oral, agreement 
that three months’ credit shall be given to A. This could not be shown as 
between A and B, but it might be shown bv C, if it affected his interests. 

COMMENT. 

Section 92 forbids the admission of evidence of an oral 
agreement for the purpose of contradicting, varying, adding to, or 
subtracting from, the terms of a written document as between the 
parties to such document or their representatives in interest. The 
rule of exclusion laid down in the section does not apply to the 
case of a "third party who is not a party to the document. On 
the contrary, this section distinctly provides that persons who are 
not parties to a document may give evidence tending to show a 
contemporaneous agreement varying the terms of the document. 2 

The principle of s. 92 does not apply to third persons. If it 
were otherwise, third persons might be prejudiced by things recited 
in the writings, contrary to the truth, through the ignorance, care- 
lessness, or fraud of the parties ; and, who, therefore, ought not 
to be precluded from proving the truth, however contradictory it 
may be to the written statements of others. 3 

Varying. — In this section the word " varying ” only is used,, 
while in s. 92 the words are " contradicting*, varying, adding to, or 

l Per Fry, J., in Holt &> Co. v. 28 All. 473, 474. 

Collyer , (1881) 16 Ch. D. 718, 720. 1 3 Taylor, rith- Edn., s. 1149W 

4*2, Bag$shri Dayal v. Pancho, (1906) p. 788. 
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subtracting from. 4 ' * But it is difficult to see that in using the ex- 
pression 44 varying 44 only, anything less could have been meant 
than what is conveyed by the several expressions in s. 92, and as 
every 44 contradicting, 44 44 adding to, 4 ' or 44 subtracting from ” 
would necessarily be a 44 varying 44 of the instrument, the Legislature 
apparently use that expression as sufficient to convey all that is 
denoted by the other different expressions occurring in the earlier 
section. 1 

CASES. 

The plaintiff sued to recover one-fourth of the price of a house, 
alleged to have been sold by the first defendant, the claim being;' 
based upon a local custom. The trantiaction between the defend- 
ants was ostensibly not a sale but a usufructuary mortgage. It was 
held that the plaintiff, not being a party to the transaction, was 
entitled to give evidence to show that what purported to be a usufruc- » 
tuary mortgage was not in reality such, but was in fac£ a* sale. ^ 

Plaintiff sued defendant for a piece of land, alleging that it 
had been given to her by a relation. The defence was that the 
property hid been purchased by the defendant from M. A docu- 
ment was filed which purported to be a sale of the land to plaintiff, 
but defendant contended that the document had been executed 
in plaintiff's name benami for him. It was held that oral evidence 
was admissible in support of the contention that there had been 
a gift of the land to plaintiff, the question not arising as between 
the parties to an instrument or their privies, so as to bring it within 
the purview of s. 92. Though plaintiff and defendant claimed 
through one and the same person, yet they could not be treated 
as parties contracting with each ether, nor would oral evidence be 
evidence to vary the terms of any written agreement between them. 3 

In the case of an alienation of land in which a document has 
been executed purporting to be a deed of gift or of mortgage, it is 
open to a third party claiming to exercise a right of pre-emption 
to prove that the transaction was in reality one of sale, and that 
the document sought to be impugned was executed in order to 
conceal its real nature and to defraud him of his legal rights. 4 

100 . Nothing in this Chapter contained shall be 
Saving of pre* taken to affect any of the provisions of 
Succession 11 Act the .Indian Succession Act (X of 1865) 
relating to wills, to the construction of wills. 

1 Pathammal v. Syed Kaleti vuthar, (1903) 27 Mad. 329 ; Rahinuni 
Ravuthar , (1903) 27 Mad. 329, 331 ; v. Elahi Baksh , (1900) 28 Cal. 70, 
Tara Chand v. Baldeo , (1890) P. R. dissented from. 

No. 1 17 of 1890* F. B. 4 Tara Chand v. Baldeo , (1890) 

2 Bageshri Dayal v. # Pancho , P. R. No. 117 of 1890, f. b. ; Parma 

(1906) 28 All, . 473; Rahiman v. Nand v. Airapat ’Ram, (1899) P. R. 
Elahi Baksh, (1900) 28 Cal. 70, dis- No. 20 of 1899; Megha Ram v. Ab- 
sented from. . khan Lal t (1912) P. R. No. 67 of 1912, 

3 Pathammal v. Syed Kalai Ra - 



PART III. 

PRODUCTION AND EFFECT OF EVIDENCE. 

CHAPTER VII. 

OF THE BURDEN OF PROOF. 

O 

101. Whoever desires any Court to give judgment 
as to any legal right or liability dependent 
jjroof 1 . r d e < U <>f on the existence of facts which he asserts 
must prove that those facts exist. 

When a person is bound to prove the existence of 
■any fact, it is said that the burden of proof 1 lie<> on that 
person. 

Illustrations. 

(a) A desires a Court to givi* judgment that B shall be punished for a 
/crime which A says B has committed. 

A must prove that B has committed the crime. 

(b) A desires a Court to give judgment that he is entitled to certain land 

in the possession of B, by reason of facts which he asserts, and which B denies, 
to be true. * 

A must prove the existence of those facts. 

COMMENT. 

The burden of proof lies on the party who substantially asserts 
the affirmative of the issue. It has been adopted in practice, not 
because it is impossible to prove a negative, but because the negative 
'does not admit of the direct and simple proof of which th?e affirma- 
tive is capable ; and also since it is but reasonable and just that the 
suitor who relies upon the existence of a fact should jSrove his own 
case. In its application, regard must be had to the substance and 
effect of the issue, and not to its grammatical form ; for in many 
cases a party, by making a slight alteration in his pleadings, can 
give the issue a negative or affirmative form at his pleasure. 1 

The party on whom the onus of proof lies must, in order to 
•succeed, establish a prima facie case. He cannot, or failure to do 
•so, take advantage of the weakness of his adversary's case. He 
must succeed by the strength of his own i^ght and the clearness of 
2iis own proof. 

1 Soward v. Leggatt, (i8j6) 7 C. & P. 613 ; Taylor, 10th Edn., s. 364, p. 283. 
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secs. 101-102.] 

The “general rule that a party who desires to move the Courl 
must prove all facts necessary for that purpose (ss. 101-105) is* 
subject to two exceptions : — 

(a) he will not be required to prove such facts as are specially 
within the knowledge of the other party (s. 106) ; and 

(b) he will not be required to prove so much of his allegations 
in respect of which there is any presumption of law (ss. 107-113), or, 
in some cases, of fact (s. 114) in his favour. 

1. 4 Burden of proof/ — This expression means (a) the bur- 
burden of establishing a case, and (b) the duty or necessity of intro- 
ducing evidence. 

The term onus probandt, in its proper use, merely means that, 
if a fact has to be proved, the person whose interest it is to prove it, 
should adduce some evidence, however slight, upon which a Court 
could find the fact he desires the Court to find. It does not mean 
that he shall call all conceivable or available evidence. # It*merely 
means that the evidence he lays before the Court should be sufficiewt,. 
if not contradicted, to form the basis of a judgment and decree upon 
that point in his favour. 1 


CASE. 

Where the plaintiffs, who were usufructuary mortgagees, were* 
never given possession of the mortgaged property and did not at- 
tempt to recover possession until the period of limitation had almost 
expired, it was held on the plea raised by the defendants that no 
consideration had passed, and that the burden of proving that 

consideration had passed was rightly shifted to the plaintiffs. 2 

• 

102 . The burden of proof in a suit or proceeding 
onwhombur- lies on that, person who would fail if no 
den of proof lies evidence at all were given on either side. 

Illustrations, 

(а) A sues B for land of which I* is in possession, and which, "as A asserts,, 
was left toWV by the will of C, B’s father. 

If no evidence were given on either side, B would be entitk^l to retain 
Ins possession. * 

Therefore the burden of proof is on A. 

(б) A sues B for money due on a bond 

The execution of the bond is admitted, but B says that it was obtained' 
by fraud, which A denies. 

If no evidence were given on either side, A would succeed as the bond 
disputed and the fraud is not proved. 

Therefore the burden ofr proof is on B. 

1 Unkar Nath v. Mitthu Lai , 2 Ihhan v. Ram Chandra , (1911) 1 

(£898) 18 A. W. N. 107. 33 All. 4*3- 
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COMMENT. 

The burden of proof, in the sense of establishing a case, rests 
upon the party, whether plaintiff or defendant, who substantially 
asserts the affirmative of the issue . 1 When the evidence is all in, 
and a party introducing it has not, by the preponderance of evidence 
required by law, established his position or claim, the decision will 
be against him. 

But a party on whom the burden of proof in the first instance 
lies, may shift the burden to the other side by proving facts giving 
rise to a presumption in his favour .' 2 

The party on whom the burden of proof lies begins. 

The burden must be strictly discharged ; in other words, the 
plaintiff, in order to succeed, must put the Court in possession of 
legal and satisfactory evidence, and it will not suffice to point to 
matters of suspicion or even to plausible conjecture . 3 

, CASES. 

In a suit on a bond, the plaintiff accounted for the non-produc- 
tion of the bond, by alleging that the defendant had stolon it. The 
defendant admitted the execution of the bond, but alleged he had 
paid it. It was held that the defendant was bound to begin and 
prove payment, either by the production of the bond or other 
evidence or by both . 4 

The defendant in a suit for money secured by a registered mort- 
gage to be paid by him to the plaintiff denied the consideration of 
which he had, before the registering officer, acknowledged the re- 
ceipt. The original Court, which dismissed the suit, would not have 
decided in favour of the defendant, but for its having been shown, 
on an inspection of copies, officially certified, of income tax returns 
made by the plaintiff, that he had ljot stated the interest accruing 
on the mortgage as part of his income. It was held, reversing the 
judgment, that the returns, if the plaintiff had wrongly omitted to 
make a full return of income, would not have had any weight in 
changing the onus which lay upon the defendant of showing that no 
consideration had passed for this mortgage . 5 ^ - 

Where execution of a bond is admitted and the bond contains 
an admission that consideration had passed, it is for the executant 
to get rid of the admission which he has made in the bond. It is 
not enough for him to prove that, prior to the institution of a suit 
on the bond, he denied receipt of consideration, $ven if such denial 
was made before the registering offiQer . 6 

1 Phipson, p. 14. 5 ^li Khan Bahadur v. Indar 

2 Mano Mohun Ghose v. Mothura Parshad, (1896) 23 Cal. 95°» p - c - 

Mohun Roy, (1881) 7 Cal. 225. 6 Mahobir Prasad Raiv. Ktshan 

3 Ramabai v. Ramchandra , (1905) Dayal, (4904) 27 AU. 71. See A chay a 

7 Bom. L. R. 293. v. Maung Po Suing, , (1920) 10 L. 

4 Chuni Knar v. Udai Ram, (1883) , B. R. 264. 

« All, 73. • S 
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SECS. 102 - 103 .] 


• 

It lies on him who asserts it to prove that the law of the Native 
State differs from the law in British India, and in the absence of 
such proof it must be held that no difference exists except possibly, 
so far as the law in British India rests on specific acts of the Legis- 
lature. 1 


Where a claim is made under an alleged mortgage against a. 
bona fide purchaser for value, and the defendant puts in issue the • 
genuineness of the transaction, the onus is upon the plaintiff of 
proving frima facie the bona fides, as well as the actual execution, 
of the mortgage ; and if the Court discredits the plaintiff's witnesses 
as regards the bona fides of the transaction, it is at liberty to dis- 
miss the suit, although the defendant gives no substantial evidence 
of fraud. 2 

A plaintiff who charges another with fraud must himself prove 
the fraud, and he is not relieved from this obligation because the 
defendant has himself told an untrue story. 3 * • 

103 , The burden of proof as to any particular 
proof r ^as * to ^ es 011 that person who wishes the 

particular 8 fact! Court to believe in its existence, unless it is 
provided by any law that the proof of that fact shall lie 
on any particular person. 


Illustration. 


A prosecutes B for theft, and wishes the Court to believe that B admitted 
the theft to C. A must prove the admission. 

B wishes the Court to believe that, at the time in question, he was else- 
where. He must prove it. # 

COMMENT. 


This section differs frontf s. iox. By s. ioi the party has to 
prove the whole of the facts which he alleges, to entitle him to judg- 
ment when the burden of the proof is on him. This section provides 
for the proof of some one particular fact . The illustration sufficiently 
points the meaning. The whole of the facts, however numerous and 
complicated, which go to make up the prisoner's guilt, must be 
proved by the prosecution. If the prisoner wishes fo prove a 
particular fact, his alibi, for instance, he must prove it. If the 
prosecutor wishes to prove the case, not by independent oral testi- 
mony, but by the isolated fact of the prisoner's admission, or if he 
wishes to throw ^hat in as an additional fact, he must prove it. 4 

As an instance of a provision of law that the proof of a particular 
fact shall be upon a particular person, see s. 44 of the Criminal 
Procedure Code, which says that all persons shall give information 
of the commission of certain offences to the nearest police officer or 

1 Raghunaih Mulchantfv . Varji - 3 Mahomed Golab v. Mahomed 

vandas Madanji , (1906) 30 Bom. 578. Sulliman , (1894) 21 Cal. 612. 

2 Brajeshware Peshakar v. Budha - 4 Norton, 289. 

nuddi , (1880) 6 Cal. 268, 
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Magistrate, and throws upon such persons the burden of proving 
reasonable excuse for not doing so. * 

104. The burden of proving any fact necessary 
Burden of pro- to be proved in order to enable any 
V roved a to make P erson to give evidence of any other fact 
•evidence °admis- is on the person who wishes to give such 
sib,e evidence. 

Illustration s. 

(a) A wishes to prove a dying declaration by A must prove B's 

•death. c 

(b) A wishes to prove, by secondary evidence, the contents of a lost 
• document. 

A must, prove that the document has been lost. 

COMMENT. 

The party, whose case requires proof of an evidentiary effect, 
has the onus of introducing evidence to prove that fact. 

This section should be read with cl. 2 of s. 136 and with the 
illustrations attached to that section. 

CASE. 

A merchant, bearing a French name, married a French woman 
in British India without contract. Some time after the marriage, 
he settled, on trusts, certain immovable property in Calcutta. Later 
on, the property was sold and the sale-proceeds invested in some 
funds. It was contended that the settlor was a Frenchman with 
French domicile and, as such, t l he French law must govern the 
administration of his property. It was held that the burden of 
proving that the settlor was a Frenchman of French domicile was on 
those who attacked the settlement, and that they must conclusively 
prove it. 1 

105. , When a person is accused of any offence, the 
Burdcnof pro- burden of proving the existence ,of cir- 
accuseci at comes cumstances bringing the case within any 
within excep- of the General Exceptions 1 * in the Indian 
tions - Penal Code, or within aiiy special excep- 

tion 2 or proviso contained in any other part of the same 
Code, or in any law defining the offence, is upon him, 
and the Court shall presume the absence of such circum- 
stances. 

Illustrations . 

(a) A, accused of murder, alleges that, by reason of unsoundness of mind, 
he did not know the nature of the act. 


l Bonnaud v, Emile C Harriot, (1905) 32 Cal. 631. 
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The burden of proof is on A. 

(6) A, accused of murder, alleges that, by grave and sudden provoca- 
tion, he was deprived of the power of self-control. 

The burden of proof is on A, 

(e) Section 325 of the Indian Penal Code provides that whoever, except" 
in the case provided for by section 335, voluntarily causes grievous hurt, shall 1 
be subject to certain punishments. 

A is charged with voluntarily causing grievous hurt under section 325. 

The burden of proving the circumstances bringing the case under section 
335 lies on A. 

COMMENT*. 

This section is an exception to the general rule that in criminal’, 
trials the burden of proving every fact essential to bring the charge 
home to the accused lies on the prosecution. , 

In all criminal cases it is incumbent on the accused £0 prove* 
the existence (if any) of circumstances which bring the offeflce 
charged within the general or special exceptions or provisos con- 
tained in^iny part of the Penal Code or in any law defining such 
offence . 1 

An accused person who at his trial lias not pleaded the right of 
private defence, but has raised other pleas inconsistent with such a 
defence, cannot in appeal set up a case, founded upon the evidence 
taken at his trial, that he acted in the exercise of the right of private 
defence, neither is the Court competent to raise such a plea on 
behalf of the appellant . 2 

1. ‘ General exceptions.’— The general exceptions here re- 
ferred to are those applicable to afl crimes, and are given in Chapter 
IV of the Indian Penal Code. 

2, ‘Special exceptions,’— Special exceptions are those which 
are restricted to a particular crime. 

rovit/ lact ef 106. When any fact is especially within. 
pcciaHy within the knowledge of any person, the burden. 
knotfiedg^s. of proving that fact is upon him. 

9 Illustrations. 

(a) When a person does an act with some intention other than that which 
this character and c ire ig instances of the act suggest, the burden of proving. 
t\at intention is upum him 

(b) A is charged with travelling on a railway without a ticket. The- 
L irden of proving that he had a ticket is on him 

• COMMENT. 

This section lays down the principle that where the knowledge 
0? the subject-matter 0 i an allegation is peculiarly within the pro- 

l See Nga My a v. King-Emperor, - Queen-Iimpress v. Timmal, (1898); 
(1915) 8 L. B. R. 300. 21 All. 122. 
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vince of one party to a suit, the burden of proof must lie there also. 
Thus, for example; sales of consignments entrusted to commission 
agents and particulars of those sales are matters which lie specially 
within their knowledge. 1 

The burden of proving good faith lies upon the party who 
alleges it. 2 Where property is entrusted to a servant and such 
servant fails to return or to account or gives an account which is 
shown to be false and incredible, it is ordinarily a reasonable in- 
ference that he has criminally misappropriated the property so 
entrusted to him and dishonestly converted it to his own use. In 
such cases the Courts are entitled to draw hostile inferences and 
presumptions from the action and statements of the servant. 3 

There is no difference between corporations and individuals 
with regard to the burden of proof. 4 

• ‘ CASES. 

* In a suit by a principal against an agent for an account, on the 
fact of agency being established, it is the duty of the Court to direct 
an account to be taken of the defendant's dealings as ageiit. When 
once the plaintiff has shown that the defendant is an accounting 
party, it is then for the defendant to prove the amount of his receipts 
and disbursements. 5 

The burden of proving the amount of mesne profits actually 
received is on the person receiving them, yet as regards the amount 
of mesne profit that might, with ordinary diligence, have been re- 
ceived by the person in occupation, the burden of proving it is on 
the person claiming it, 6 

Several persons were found at* eleven o'clock at night on a road 
just outside the city of Agra, all carrying arms concealed under their 
clothes. None of them had a licence to carry arms, and none of 
them could give any reasonable explanation of his presence at the 
spot Under the particular circumstances. It was held that they 
were guilty under s. 402 of the Indian Penal Code as it was not shown 
by them that the object for which they had assembled was not that 
of committing dacoity. 7 0 

107/ When the question is whether a man is alive 
viS ir< death Pr «i or dead, an d it is shown that he" was alive 
person known to within thirty years, the. burden of prov- 
wimn een thirt° * n S that he is dead is oh the person who 
years? 1 y affirms it. 

1 Mayen v. Alston , (1893) 16 Mad. the Ranchi Municipality. (1016) 1 P. 

238.245. L.J. 168. ' 

2 Tha Dwe v, Allagappa Chetty , 5 Raghunath v* Ganpatji , (1904) 

{1907) 4 L. B. R. 21 1. , 27 All. 374. 

8 Sona Meah v. King-Emperor , 6 Ramakha y. N egos am , (1923) 

41924) 2 Rang. 476; Maung Pein v. ’ .* 47 Mad. 800. 

Ma The Ngwe, (1924) 2 Rang. 549. 1 . 7 Queen-Empress v. Bholu , (1909) 

i^achminarain v. Chairman 0 23 All, 124. * x 
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108. Provided that when the question is whether 
nurdenoip 10 - a man is alive or dead, and it is proved 
h^uvewh^has that he has not been heard of for seven 
not been heard years by those who would naturally have 
years.° r beven heard of him if he had been alive, the 
burden of proving that he is alive is shifted to the 
person who affirms it. 

COMMENT. 

Sections 107 and 108 must be read together because the latter 
is only a proviso of the rule contained in the former, and both 
constitute one rule. 

These sections taken together do not lay down any rule as to 
the exact time of the death of a missing person, so that avfyenever 
the question as to the exact time of death arises, it must be dealt with 
accQrding to the evidence and circumstances of each case, when tlic 
death is alleged to have occurred at any time not affected by the 
presumption of law as to the seven years. 1 

There is no presumption in law that a person was alive for seven 
years from the time when he was last heard of. These sections deal 
with the procedure to be followed when a question is raised before a 
Court, as to whether a person is alive or dead, but do not lay down 
any presumption as to how long a man was alive or at what Lime he 
died. Assuming that the Court could make a presumption that a 
person was alive for seven years after he was last heard of, it depends 
on the circumstances of each case, whether the Court could draw 
such a presumption or not. 2 • 

Section 107* — This section provides that if it appears that a 
person, whose present existence's in question, was alive within thirty 
years, and nothing whatever appears to suggest the probability of 
his being dead, the Court is bound to regard the fact of his still 
being alive as proved. But as soon as anything appears which sug- 
gests the probability of his being dead, the presumption disappears, 
and tfie question has to be determined on the balance of proof. 3 

Section 108. — If a person has not been heard of for seven years, 
there is a presumption of law that he is dead ; but at what time 
within that time he died is not a matter of presumption, but of 
evidence, and the .onus’ of proving that the death took place at any 
particular time within the seven years lies upon the person who 
claims a right to the establishment of which that fact is essential. 4 
The presumption of Mahomedan law that, when a person has dis- 
appeared and lias not been heard of for a certain number of years, 

1 Dharup Nath v. Gobtild Saran, 4 Bango v. Mudiyeppa, (1898) 23 

(1886) 8 All. 614. • Bom. 296, 306 ; Gopal Bhimji v. 

2 Veetamma v. Chenna JReddi , Manaji Ganuji, (1922) 47 Bom. 451, 

(1912) 37 Mad. 440. 25 Bom. L. R. 134, 

3 Makby, 83. 
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he is dead, and further that, as regards property coming to him by 
inheritance, he must be deemed to have died at the date of his dis- 
appearance, is a rule of evidence only and must be taken to have 
been superseded by this section. 1 

The earliest date to which the death can be presumed can only 
be the date when the suit to claim that right is filed. It cannot 
have a further retrospective effect. 2 

Section 108 raises no presumption as to the time of a person’s 
death. It is incumbent on him, who alleges that a person died at 
some antecedent date, to prove that fact by evidence. The question 
for which provision is made in this section is the question, whether 
a man is alive or dead when the question of death is raised, and not 
whether he was alive or dead at some antecedent date. 3 If the* 
period which has elapsed since the time that the person whose death 
is in question was last heard of is more than seven years, there is. 
* no presumption that such person died during the first period of 
s&ven years and not at any subsequent period. 4 

Section 108 does not require that the Court should hold the 
person dead at the expiration of the seven years therein indicated, 
but merely provides that the burden of proving that he is alive at 
the time of the suit is shifted to the person who affirms it. 5 

The rule of Mahomedan law that a missing person is to be 
regarded as alive till the expiry of ninety years from the date of hi<* 
birth is overruled by this section. 6 So is the rule of Hindu law that 
twelve years must elapse before an absent person, of whom nothing, 
has been heard during this period, can be presumed to be dead. 

CASES; 

The plaintiff sued in 1911 as a reversioner to recover possession 
of property alienated by a Hindu widow. The widow had dis- 
appeared in 1865 and was not heard of since 1870. The Court of 
first instance decided in plaintiff's favour and held that under this 
section the Court should presume that the widow died at the time 
of suit arid th&t therefore the suit was in time. This decision was 
reversed and the suit was dismissed by the lower appellate! Court 
on the ground that the presumption of the widow’s death at the 
time of the suit could not be drawn, and that the onu$ probandi lay 
heavily on the plaintiff to show when the widow died, and that 
consequently the suit was not shown to be within time. The plaint- 
iff having appealed, it was held that it lay on the plaintiff to show 

1 Mairaj Fatima v. Abitl Wahid, P. R; No. 38 of 1918. 

( r 92i) 43 All. 673. 4 Muhammad , Sharif v, Bande 

2 Jeshankar v. Bai DivaJi, (1919) Ali, (1911) 34 All. 36, F. B. 

.k- 77 1 - 5 Narkyan Bhagwant v. Shfiniwas 

3 Pam Bhushan Baverji v. Surjya Tyimbdk , (1905) 8 Bom. L. R. 226. 

Kanta Roy Chowdhry. (1907) 35 Cal. 6 Mazhar Alt v. Budh SingK 

25 ; Narki v. Lai Sahu, (1909) 37 Cal. (1884) 7 All. 297, f, b. 

103; Basharat v. Najib Khan, (1917) 
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affirmatively that he had brought his suit within twelve years from 
the actual death of the widow. 1 

A, a Mahomedan, died in 1884, and his estate was divided 
amongst his heirs. B, the eldest son of A, had disappeared in 1870 
and had not since been heard of ; and under Mahomedan law, a 
share of the estate was set aside for him as a missing heir. C, the 
son of B, claimed this share, to which he would have been entitled, 
under Mahomedan law, i;f B had been alive at the time of A's death, 
but not otherwise. It was held that the special rules regarding 
burden of proof in ss. 107 and 108 could only be applied with refer- 
ence to the date of the suit, and not to the question whether B was 
alive or dead on a specified prior date ; and that the burden of 
proving that B was alive in 1884 lay upon C, who affirmed it. 2 

109. When the question is whether persons are 
r^as* to rda f P ar t llers > ' landlord and tenant, 2 or principal , 
tionship in the and agent, 3 and it has been shown that th«y * 
landlord art "and ^ iave been acting as such, the burden of 
teLn^princVi proving that they do not stand, or have 
and agent. ceased to stand, to each other in those 

relationships respectively, is on the person who 
affirms it. 

COMMENT. 

A partnership, tenancy, agency, once shown to exist, is pre- 
sumed to continue, till it is proved to have been dissolved. 

When a juridical relation is once established, it is enough gene- 
rally for a party relying on such relation to show its establishment, 
and the burden is then on the opposite party to show that the rcla 
tion has ceased to exist. 3 • 

1. 4 Partners.’ — As to partnership see ss. 239-266 of the 
Indian Contract Act (IX of 1872). Section 264 enacts that persons 
dealing with a firm shall not be affected by a dissolution, of which 
no public notice has been given, unless they themselves* had notice 
of such dissolution. 

2. 4 Landlord and tenant/ — When the relationship of landlord 
and tenant has once been proved to exist, the mere non-payment 
of rent, though for many years, is not sufficient to show that a rela 
tionship has ceased. 4 * • 

3. 4 Principal and agent.’ — Sections 182-238 of the Indian 
Contract Act deal with the felationship of principal and agent. 

1 Jayavuant Jivanrao v. Ram - Guffoor, (187S) 4 Cal. 314; The 

chandra Narayafi , (1915) 18 Bom. British India Steam Navigation Com - 
L. R. 14. # pany, Limited v. Hajee Mahomed 

2 Moolla Cassim v. Moojia Abdul Esack and Company , (1881) 3 Macl. 

Rahim , (1902) 4 L. B. R. 77, p. c. 107 ; Attar Singh v. Ramditta , (1881) 

3 Wharton, s. 1284. • P. R. No. 110 of 1881. 

4 Rutigo Lull Mundul v. Abdool 
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Section 206 provides that a reasonable notice must be given of 
revocation or renunciation of agency. Section 208 provides when 
the authority of an agent is terminated. 

110. When the question is whether any person is 
Burden of owner of anything of which he is shown 
proof as to to be in possession, 1 the burden of prov- 
ownership. i n g he | s no j. ^ owner is on the 

person who affirms that he is not the owner. 

COMMENT. 

This section gives effect" to the principle that possession is prima 
facie evidence of a complete title ; anyone who intends to oust the 
possessor must establish a right to do so. 1 Title is to be presumed 
from lawful possession until the want of title or a better title is- 
proved'. 2 

* A person in possession of land without title has an interest in 
the property which is heritable and good against all the world except 
the true owner, an interest which, unless and until the S;rue owner 
interferes, is capable of being disposed of by deed or will, or by 
execution sale, just in the same way as it could be dealt with if the 
title were unimpeachable. 3 

The principle of the section does not apply where the possession 
has been obtained by fraud or force. 

Possession is prima facie proof of ownership : it is so because it 
is a sum of acts of ownership. This applies both to prior and present 
possession. Possession has two-fold value : it is evidence of owner- 
ship, and is itself the foundation of a right to possession. To re- 
cover possession a plaintiff must show a better right in himself to 
possession than is in the defendant. He may, within the period 
prescribed by the Limitation Act, show that, in a case where he is 
dispossessed, either by establishing title or by showing a prior legal 
possession entitling him to be restored to the same. 4 

There' is a conflict of opinion between the different High Courts 
as to whether a plaintiff in a suit for possession of inpnoveable 

c. 

Ramckandra Apaji v. Balaji (1896) 2 U. B. R. (1892-96) 377; 
Bhaurav, (1884) 9 Bom. 137 ; Hassan Maung Thit v.' Maung Kin , (1898) 
V. Fazal Wahid , (1882) P. R. No. 121 2 U. B. R. (1897-1901) 412 ; Maung 

of 1882 ; Pit Baksh v. Jhanda Mai , Nwe v. Maung Po Gyi, (1897) 2 

(1SS2) P. R. No. 157 of 1882 ; Nihal U. B. R. (1897-19P1) 416; Maung Lu 

Chand v. Teju, (1883) P. R. No. 74 Pe v. Maung Lu Gal, (1899) 2 U. 

of 1883 ; Nihal Singh v. fiwanda, B. R. (1897-1901) 418 ; Mi Ngwe 
(1888) P. R. No. 1 16 of 1888 ; Rant Zan v. Mi Shwe Taik , (1910) 1 U. 

Chand V, Bhana Mai, (1900) P. R. B. R. (1910-1913) 6i. t 

No. 71 of 1900 ; U. Nyo v. Ma Shwe 2 Jodh Singh v. Sunday Singh , 
Meik , (1899) P. J. L. B. 514: Ma (1882) P. P. No. 122 of 1882. 

Ba v. Maung Kun, (1889) S. J . L. B. 3 Gotynd Prasad v. Mohan Lai , 
474; Maung Ya Baing v. Ma Kyin (1901) 24 All. 157. 

Ya , (1895) 2 U. B. R. (1892-96). 4 Hurt Khandu v. Dhondi Natha r 

234 ; Ma Hla Gywe v, Ma Th^ih^ (igo5) '8 Bom. L. R. 96. 
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property, other than a suit under s. 9 of the Specific Relief AcJt 
(I of 1877), is entitled to succeed merely upon proof of previous 
possession and dispossession by the defendant within twelve years 
prior to the suit, or whether he is bound to prove title. 

A Full Bench of the Bombay High Court has held that posses- 
sion is a good title against all persons except the rightful owner, and 
entitles the possessor to maintain ejectment against any person other 
than such owner who dispossesses him, 1 

A person, although suing more than six months after the date 
of possession and without resorting to a possessory suit, 2 is entitled 
to rely on the possession previous to his dispossession as against a 
person who has no title. 3 The view of tlie Bombay High Court is in 
accordance with the English law. The effect of the Bombay cases is 
that when there is wrongful ouster of the person in possession, the 
person who comes into Court to oust such tort-feasor nce&nqt prove 
more than his possession of the land in dispute, and that he had • 
been ousted by the defendant, and that the plaintiff's pi;ior posses- 
sion was prima facie evidence of his title. According to this view, 
it is not ntlbessary to show title in the absence of any title shown by 
the defendant. In Hanmantrav v. Secretary of State* Jtnkins, C. J. f 
said : “ The word f possession 1 denotes actual present possession. 
To say that a possession is not within the meaning of this section 
(s. no), unless it is a possession according to title, would be to render 
this section meaningless, and to introduce a doctrine subversive of 
the established principles of property law." But Ranade, J., struck 
a different note : "Under section no, 'possession' when long and 
continued up to a recent date, leads to a presumption of title. 
Where the conflict is between mefc previous possession and recent 
actual possession, the fact of previous possession will not entitle 
plaintiff to a decree except in •suits under section 9, Act I of 1877, 
brought within six months from dispossession. Where this period 
is exceeded before a suit is brought, and is less than the limitation 

law requires, he must make out a prima facie title And section 

no (Evidence Act) refers to the presumption to be *nad<* of owner- 
ship, *bas®d on the circumstance of such possession, and allows the 
plaintiff with such prima facie title to claim a decree *where no 
superior titlois proved on the other side. It is in reference to such 
cases that it has been held that possession is evidence of title, and 


1 Pemraj v. Nhrayan , (1882) 0 

Bom. 215, f,b. ; Vithoba v. Naraym, 
(1883) P. J. 262 ; Sak ale hand v. 
Sundarlal , (1889) P. J. 309 ; Ram - 
chandra v. Natayan , (1886) 11 Bom. 
216; Krishnacharya v. Lingawa , 
(1895) 20 Bom. 270; Ambalal v. 
Secretary of State , (1899) 1 Bom. L. 
R. 45 ; Basapa v. Basapa , figoo) 2 

Bom. L. R. 410; Bai Fatan v, Emad , 


(1901) 3 Bom. L. R. 24O. 

2 Specific Relief Aci, s. 9. 

3 Krishmnav v. Vasttdev , (1884) 
8 Bom. 371 ; Pemraj v. J War ay an, 
sup., followed, and Dadabhai v. Sub- 
Collector of Broach, (1870) 7 B. H. C. 
(A. C. J.) 82, dissented from; Wa 
Tha v. Pe Hlaw, (1905) 3 I . B. R. 27. 

4 (1900) 25 Bom. 287; 2 Bom. B. 
R, mi, 1126. 
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the plaintiff who proves such possession and subsequent disturb- 
ance, shifts the burden of proof on the defendant when the prima 
facie title is made out.... Where no such title is made out, and 
plaintiff comes into Court and asks for a declaratory decree he can- 
not obtain that decree on the mere ground that he was in possession, 
and the defendant had no title. Mere wrongful possession is in- 
sufficient to shift the burden of proof.” 1 In a subsequent case, 
Batty, J., observed : “ Now prior possession is certainly a ground 
on which, as prima facie evidence of title, a plaintiff may recover 
possession in the absence of title set up by the defendant even 
though his suit does not fall within section 9 of the Specific Relief 
Act.. .But then it must be found not only that the plaintiffs prior 
possession was within twelve years of suit, but also that it was a 
juridical possession of the property claimed.” 2 The judgment of 
Ranade, J., is criticised in Ali v. Pachubibi 3 which lays down that 
a plaintiff who proves that, while in peaceable possession, he was 
dispossessed by the defendant wrongfully, is entitled to recover 
because his previous possession is tantamount to his title as against 
a wrong-doer. “ There is a difference between such a, suit and a 
suit under s. 9 of the Specific Relief Act. In the former, the Court 
awards the claim only when it finds that the plaintiff had peaceable 
possession before dispossession and that the defendant has no title 
and is a wrong-doer, the plaintiff’s previous possession being in law 
sufficient proof of his title ; in the latter, the Court can only go into 
the question of dispossession within six months before suit and 
cannot enquire into the defendant's title.” 4 

The Calcutta High Court has held that mere previous posses- 
sion will not entitle a plaintiff to a decree for the recovery of posses- 
sion except in a suit under s. 9 of the Specific Relief Act. 5 In a 
suit to recover possession brought more than six months after the 
date of dispossession, the plaintiff must prove title, and mere previ- 
ous possession for any period short of the statutory period of twelve 

1 Hanmantrav v. Secretary of Thakuv Basant Singh v. j\ i a habit 

State , (1990) 25 Bom. 287, 303. Pershad, (1913) 15 Bom. L. R. 525, 

2 Rajaram v. Nanchand , (1903) 5 530, p. c.; Dharani Kanta Lahiri v. 

Bom. L. R. 225, 227, Gabar Ali Kkan , (i9f2) 15 Bom. L. 

3 (1903) 5 Bom. L. R. 264. R. 445, p. c.; Ramchandra v. Vinayak, 

4 Per Chandavarkar, J., in ibid , (1914) 16 Bom. L. R. 863, 900, p.c.; 

p. 267. In an ejectment suit the Bapuji V. Bhagvant, (1918) 20 

defendant, though a trespasser, is en- Bom. L. R. *346. The plaintiff 
titled to require the plaintiff who must establish such title as carries 
seeks to eject him to prove that he a present right to possession : 
has a superior title : Kalu v. Barsu , Sitaram Bhintaji v. Sadhu Awaji , 
(1894) 19 Bom. 803. Plaintiff in (1913) 16 Bom. L. R/132. 

an action of ejectment must re- 5 Ertaza H ossein v. Bany Mistry , 
cover by the strength of his own (1882) 9 Cal. 130; Debi Churn v. 
title, not the weakness of his adver- Issur C'hunder , (1882) 9 Cal. 39 ; 
sary’s : Jowala Buksh v. Dharum Purmeehur v. Brijo Lall , (1889) 17 
Singh, (1866) 10 M. I. A. 511 ; Cal. 256. 
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years cannot be sufficient for the purpose . 1 Thus in cases other than 
possessory suits under the Specific Relief Act the plaintiff must 
show title or such adverse possession as confers a title under the 
Limitation Act. 

The Madras High Court has held that, as against a wrong-doer, 
prior possession of the plaintiff in an action of ejectment, is sufficient 
title, even if the suit be brought more than six months after the act 
of dispossession complained of, and the wrong-doer cannot success- 
fully resist the suit by showing that the title and right to possession 
are in a third person. It is immaterial however short or recent the 
plaintiff's possession was. 2 

The Allahabad High Court has in a Full Bench case held that 
section 9 of the Specific Relief Act does not debar a person who has 
been ousted by a trespasser from the possession of immovable pro- 
perty to which he has merely a possessory title, from bringing a 
suit in ejectment on his possessory title after the lapse of six months • 
from the date of his dispossession. 3 • 

The Patna High Court has held that a plaintiff who has omitted 
to sue und^r s. 9 of the Specific Relief Act, when first dispossessed, 
is not debarred from relying, in a suit for ejectment, on s. no of the 
Evidence Act. As soon as lie has proved that the defendant has 
dispossessed him the onus is thrown upon the latter to prove his 
title. 4 

The Privy Council has laid down in a case in which the plaintiff 
was a purchaser in possession and the defendant had no title at all, 
that lawful possession of land is sufficient evidence of right as own< r, 
as against a person who has no title whatever, and who is a mere 
trespasser. The former can obtaift a declaratory decree and an in- 
junction restraining the wrong-doer. 5 In this case the plaintiff was 
in possession when he brought his suit and he asked for a decree 
declaring his right, and an injunction restraining the defendant frem 
disturbing his possession. 


CASES. , 

Whejre a vendee of immovable property sues for possession, hit- 
vender not having been in possession at the time of the sale, it lies 


1 Nisa Chand v, Kanchttani , 
(1899) 26 Cal. 579, 584 ; Sham a 

Chum v. Abdul Kabeer, (>898) 3 C. W. 
N. 158. Doubt has ’been expressed as 
to the correctness of the view taken 
in Nisa Chands’ case in Shyama Char an 
Ray v, Surya Kanta A chary a, (rgio) 

15 C. W. N. 163; Manik Borai v. Bani 
Charan , (1910) 13 C. L. J. 649, and 
Adhav Chandra Pal v. Dibhkar, (1913) 
41 Cal. 394. But it has bcen # approvcd 
of in Naha Kishore v. Par# Bewa,- 

(1922) 50 Cal. 23. 

2' Narayana Row v. Dharmachar , 


( t 002 ) 2b Mad. 514. Sec Krishna 
Aiyar v. Secretary of State for India, 
(1909) 33 Mad. 173* . . . 

3 Wall Ahmad v. Ajudhta 

Kandu, (1S91) 13 All 537, i r . B. 

See Lai hho v. Bar Sakai, (1887) 
12 All. 46; Gobind Prasad v. Mohan 
Lai , (1901) 24 All. 157. 

4 Haradhan Mandal v. Iswar Das , 
(1916) 2 P. L. J. hr. 

5 Ismail A riff v. Mahomed Gfrouff, 
(1893) L. R. 20 I. A. 99, 20 C^h 
834 ; Sunday v, Parbali, (1889) 12 
All. 51, P. c. 
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upon the plaintiff to show that his vendor was in possession at some 
period within twelve years prior to the date of the suit. 1 

The plaintiff sued the Government for a declaration that a 
certain piece of land belonged to them and that they might be con- 
firmed in their possession, alleging that they had purchased the site 
for Rs. 20 in 1888 from one D whose father had mortgaged it for 
Rs. 20 to the plaintiffs’ father. It was held that the possession of 
the plaintiffs being peaceable and obtained without ousting anyone, 
it was of such a character as to attract the presumption described 
in this section, and was good against the whole world except the 
person who could show a better title, and that, as the Government 
had failed to establish their title to the land, the plaintiffs were law- 
fully entitled to its possession. 2 

S obtained a money decree against the sons and heirs of A, and 
under that decree attached a shop as part of A’s estate. N (father 
of A) applied to have the attachment removed alleging that the shop 
was his. The application was rejected and the shop was sold in 
execution, and bought by P, the defendant. N then brought this 
suit against P to establish his title. It was held that the plaintiff 
having proved his possession at the date of the execution sale, it lay 
upon P, who claimed the property, to prove a title in himself or in 
the judgment-debtor A, and that, he having failed to do this, the 
plaintiff was entitled to a decree declaratory of his right to the pro- 
perty as against the defendant. 3 

The respondents claimed the land in suit on the ground that 
they had placed the appellant temporarily in possession at his re- 
quest some five years previously. The appellant denied the alleged 
permission and said that he had occupied the land and cleared it 
about twelve years ago with the subsequent acquiescence of a 
person who claimed to be the owner* The question for decision was 
whether the burden of proving that they were entitled to recover 
possession was on the respondents, or whether the appellant was 
under the obligation of proving that he was entitled to retain pos- 
session. it was held that the burden of proving their case rested 
an the respondents and that they were not entitled to succeed 
merely because the appellant failed to prove his title. 4 

111. Where there is a question as to the good 
. .^°f of good f a ith of a transaction « between parties, 
tions where* one one of whom stands to the other in a 
partyis inreia- position of active confidence, the burden 
confidence? 0 ive of proving the good faith of the trans- 

1 Deba v. Rohtagi Mal t (1906) Shivram Khi&ty , (1882) 6 Bom. 215, 

28 All. 479. f.b. ; Kriihnmmv *Y*sJwant v. Vasudev 

2 Hanmantrav v. Secretary of Apaji Ghotikar , (1884) 8 Bom. 371. 

State for India , (1900) 25 Bom. 237 ; 4 Mating Min Din v. Maung On 

aJB&m. L. R. mi. : ^ Gaung , (1899) 2 V. B. R. (1897- 

b't Pemraf Bhavaniram v. Nay ay an 1901), 421,. ; . v * * '<4 ' 
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action is on the party who is in a position of active 

confidence. 

Illustrations . '*$ 

(a) The good faith of a sale by a client to ail attorney is in question in 
a suit brought by the client. The burden of proving the good faith of the 
transaction is on the attorney. 

(b) The good faith of a sale by a son just come of age to a father is in 
question in a suit brought by the son. The burden of proving the good faith 
of the transaction is on the father. 

COMMENT. , 

Whore a fiduciary or quasi-fiduciary relation exists, the burden 
of sustaining a transaction between the parties rests with the party 
who stands in such relation and is benefited by it. The plaintiff 
having been entirely in the hands of the defendant , would be desti- 
tute of the means of proving affirmatively the mala fidcs of th<^ 
transaction ; whilst the defendant in such a transaction may fairly 
be subjected to the duty not only of dealing honestly blit of preserv- 
ing clear evidence that he has done so . 1 In such cases it is seldom 
possible to prove specific acts of bad faith. Yet the risk of abuse 
is obviously great. The law, therefore, reverses its usual rule of 
evidence in dealing between man and man. Common lj 7 nothing is 
presumed contrary to good faith. But this is the rule between 
equals. When one party habitually looks up to the other and is 
guided by him, he can no longer be supposed capable, without 
special precaution, of exercising that independent judgment which 
is requisite for his consent to be free.- 

Persons standing in a confidential relation towards others can- 
not entitle themselves to hold benefits which those others may have 
conferred upon them unless they van show to the satisfaction of the 
Court that the person by whom the benefits have been conferred had 
competent and independent advice in conferring them . 3 This lias 
been held to apply to a trustee, an executor, an administrator, a 
guardian, an agent, a minister of religion, a medical Attendant, an 
auctioneer, and an attorney. 

In the case of deeds and powers executed by pardanashiifl adies, 
it is requisite that those who rely upon them should satisfy the 
Court that they had been explained to, and understood by, those 
who executed them . 4 • , 

• CASE. 

In a suit for cancelment of a dfced of gift executed by the plaintiff 
ii\ favour of the defendant, the plaintiff was a chatri by caste, 

1 Markby. . * - Ram Piari t (1903) P. P. No. 77 

2 Pollock's ' Law of , Fraud in of 1903. 

British India, pp. £3, 64. t 4 Sudisht Lai v. Mussamut Sheo- 

3 Raghunathji Mulchand v. Varji- barat Koer t (1881) 7 Cal. 245, p. c. ; 
wandas Madanjee , (1906) 8 Bom. L. R. 8 I. A. 39. 

L. R. 525; Hoti Lai v. Mussammat 
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well advanced in years, and the defendant was his or spiritual 
adviser, a Brahmin held in high consideration in the locality where 
he resided. The gift comprised the whole of the plaintiff's property, 
and the only reason for its execution was the plaintiff's desire to 
secure benelits to his soul in the next world, and his having heard 
the defendant recite the holy book called Bhagvat. Almost im- 
mediately after the execution of the deed the plaintiff repudiated 
it, and sued for its cancellation on the ground of fraud. It was held 
that having regard to the fiduciary relation subsisting between the 
parties, the improvidence of the gift, the absurdity of the reason 
alleged for it, and the principle recognized by this section, the 
burden rested upon the defendant to show that the transaction was 
made without undue influence and in good faith ; and, in the absence 
of such proof, the plaintiff was entitled to obtain cancellation of 
the deed. 1 

t 

< 112 . The fact that any person was born during 

Birth during the continuance of a valid marriage 1 
marrwgccondii- between his mother and any man, or 

legitimacy. within two hundred and eighty days 
after its dissolution, the mother remaining unmarried/ 
shall be conclusive proof that he is the legitimate son 
of that man, unless it can be shown that the parties 
to the marriage had no access to each other 2 at any 
time when he could have been begotten. 

COMMENT. 

This section is based on the principle that when a particular 
relationship, such as marriage, is shown to exist, then its continuance 
must prima facie be presumed. 2 

Sections 112 and 113 are the only twro sections in which a 
direct attempt is made to establish what is called “ conclusive 
proof." *■ No -rule of the kind can be based on considerations of 
evidence, because enquiry is altogether excluded. The £>asis °f 
the rule in the first case (s. 112) seems to be a notice that it is un- 
desirable to enquire into the paternity of, a child, whose parents 
'have access’ to each other. This section refers to the point of time 
of the birth of the child as the deciding factor and not to the time- 
of conception of that child ; the latter ‘ poinj of time has to be* 
considered only to see whether the husband had not access to the 
mother. 3 

1. 4 During" the continuance of a valid marriage.* — The 

presumption as to paternity in this section only arises in connection 
with the offspring of a married couple. This section applies to the 

1 Mamiu Singh v. U mad at Pande, Bom^ L. R. 95. 

(1S90) 12 All. 523. 3 Palavi v. Sethu , (1924) 47 Mad». 

2 Jihima v. Dhulappa , (1904) 7 706. 
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legitimacy of the children of married persons only. 1 On the birth 
of a child during marriage the presumption of legitimacy is conclu- 
sive, no matter how soon the birth occurs after the marriage. 2 
Under this section the child born in wedlock should be treated as 
■the child of the father who was at the time of its birth, the husband 
of the mother, unless it is shown that he had no access to the mother 
at the time of its conception, quite irrespective of the question 
whether the mother was a married woman or not at the time of the 
conception. 3 

A person claiming as an illegitimate son must establish his 
alleged paternity in the same manner as* any other disputed ques- 
tion of relationship is established. 4 The presumption that children 
born of a married woman during the life-time of her husband are the 
legitimate offsprings of that woman and her husband, is pot con- 
clusive proof of their legitimacy and must be regarded as fully r£butt- 
•ed where the woman admittedly lived for years with another person 
and they both asserted such children to be the offsprings of their 
union. 5 It i^upon the person who claims to be the legitimate issue 
of his parents to bring forward satisfactory evidence in support of 
their marriage. 6 

2. ‘ Within two hundred and eighty days after its dissolu- 

tion, the mother remaining unmarried.’ — This section does not 
lay down a maximum period of gestation, and therefore does not bar 
the proof of the legitimacy of a child born more than 280 days after 
dissolution of marriage, the effect of the section being merely that 
no presumption in favour of legitimacy is raised, and the question 
must be decided simply upon the evidence for and against legitimacy. 7 
When a pefson claims, under this section, to be the son of a deceased 
person, he must prove that he born within two hundred and 

eighty days after the death of his father. 8 

3. 4 The parties to the marriage had no access to each 
other.’ — By 'having no access’ is meant having no opportunity 
of sexual intercourse ; and in order to displace the conclusive pre- 
sumption it/nust be shown that no such opportunity occurred dow r n 
to a point of time so near to the birth as to render patcrnitV*impos- 
sible. To rebut the legal presumption under this section, it is for 
those, who dispute the paternity of the child, to prove non-access of 
the husband to his wife djuring the period when, with respect to the 
date of its birth, it must, in the ordinary course of nature, have been 
begotten. 9 If the husband has had access, adultery on the wife's 

1 In re 31a Son , (1896) 1 U. B. P. R. No. 28 of 1906. 

R. (1892-1896) 74. 9 Thakur Amjal AliKhan v. Nawab 

2 Umra v. yluhammad Hayat , Ali Khan, (1906) 9 Bom. L. R. 264. 

(1907) P. R. No. 79 of 1907. 7 ltahmat Ali v. Musst. AllaJidi, 

3 Palani v. Sethi* , (1924) 47 Mad. (1883) P. R. No. 1 of 1884. 

700. 8 Narendra v. Ram Gobind , (1901) 

4 Gopalasami Chetti v. Atuna - 4 Bom. L. R. 243, 29 Cal. m, p. c. 

■chellam Chetti, (1903) 27 Mad. 32, 33. 9 Narendra v. Ram Gobind . (1901) 

5 Bahadur Singh v. Viru , (1905) 4 Bom. L. R. 243, 29 Cal. iji, p. c. 
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part will not justify a finding that another man was the father. 1 
If a child is born 223 days after the death of the husband, that is under 
such circumstances as to give rise to the presumption under this 
section, the burden of proof lies on him who disputes the pater- 
nity of the child. 2 

A wife can be examined to prove non-access of her husband 
during her married life, without independent evidence being first 
offered to prove the illegitimacy of the children. 3 Under the 
common law neither husband nor wife can be examined for the 
purpose of proving non-access during marriage. In England the 
presumption of legitimacy may be rebutted by proof of the impo- 
tency of the husband. Under the Indian Evidence Act no such 
proof can be given. 

Al&homedan law. — According to Mahomedan law a child 
born six months after marriage or within two years after divorce or 
\he death of the husband is presumed to be his legitimate offspring. 
If the question for decision be one of evidence only, it will be govern- 
ed by this section. 4 f 

One R, a Mahomedan woman, was divorced by her first husband 
on the 1st October 1895. She married G. N. on the 4th February 
1896 and bore a child on the 17th July 1896 : the child was thus 
born more than 280 days after the dissolution of his mother's 
marriage with her first husband but less than six months after 
her marriage with G. N. The plaintiff contended that under Maho- 
medan law no acknowledgment of paternity by G. N. could legitimise 
the child, and it w r as found that the Mat of repudiation had termi- 
nated before the marriage with G. N., although the child must have 
been pi'ocrcated before the termination of that Mat. G. N. acknow- 
ledged the child and treated it a,s his own. It was held that the 
marriage of R. with G. N. though irregular was not void ; that when 
the child was born a marriage between his mother and G. N. subsist- 
ed ; that this section was applicable to the case and the child was 
entitled to inherit to G. N. as his legitimate son. 5 

CASES. 

c * 

Where a wife came to her husband's house a few days before he 
died and remained there up to the time of his death, and it was shown 
that a child, alleged to be that of her husband, was the child of the 
wife, and that it was born within the time'mecessary to give rise to 
the presumption under this section, it was held, in the absence of 
any evidence to show that the husband could not have had connec- 
tion with his wife during the time she was residing with him, that the 
presumption as to the paternity of the child given by this section 

1 Nga Tun E . v. Mi Chon, (1914) Bom. 468. 

2 U. B. R. 23. 4 ,Mazhav Ali v. Budh Singh , 

2 Tirlok Nath Shukul v. Lachhmin (1884) 7 All. 297, F. B. 

Kunwari , (1903) L. R. 30 I. A. 152, 5 Nur-uUHasan v. Muhammad 

5 Bom. L. R. 474, 25 All. 403* Hasan , (19x0) P. R. No, 78 of 1910, 

3 Rozapio v. Ingles , (1893) 18 , * 
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must prevail. The fact that the husband was, during the period * 
within which the child must have been begotten, suffering from a 1 
serious illness which terminated fatally shortly afterwards was held, 
under the circumstances, not sufficient to rebut the presumption. 1 . 
Where a child born some three hundred and sixty-five days after the 
last period at which he could have been begotten by the husband of 
his mother was set up as legitimate, it was held that although such a 
period of gestation was perhaps not absolutely beyond the bounds 
of possibility, yet there being evidence that the mother had been 
married to her husband for ten years without having had any child- 
ren by him, and also evidence which pointed strongly to the conclu- 
sion of immorality on the part of the mother, the only reasonable 
finding was against the legitimacy of the child. 2 Where the husband 
prayed for a divorce from his wife on the sole ground that the latter 
had given birth to a child 333 days after the last co-habitajion be- 
tween them, and the Court found that she had done so 330 day$ after 
the last co-habitation and that there was no evidence at all to prove 
immorality on the part of the wife, or adultery with any particular 
person, it was held that, there being no inherent impossibility of 
gestation of 330 or 333 days after co-habitation, this fact alone, 
though suspicious, was not conclusive as to the wife’s adultery, and 
that the child must be held to be legitimate having regard to this 
section. 3 * 

A woman married a person in September 1903 ; the marriage 
was dissolved in May 1904 ; she married another in June 1904 ; a 
son was born to her in September 1904 during the continuance of 
her marriage with her second husband. It appeared that the latter 
had access to her during her first mzyriage. In a suit by the son to 
recover thfe property of the second husband on his death, it was 
contended that the plaintiff was not the legitimate son of the second 
husband. It was held that the plaintiff was in law the legitimate 
son of the second husband of the woman, and was entitled to his 
properties. 

For the purposes of this section, the burden of prpving that the 
divorce of the plaintiff’s mother took place at a time which dis- 
entitles hiril from relying on the section, lies on the defendants ; it 
is not the plaintiff’s duty to show when the divorce took place. If 
the defendants are unable to show that the divorce took place at a 
time which excludes th§ plaintiff from the operation of this section, 
then the conclusive pro6f in favour of the plaintiff arises and can 
only be displaced by its being shown that the parties to the marriage 
had no access to each other at any time when the plaintiff could 

have been begotten by the husband of his mother. 5 

• 

1 Narendra v. Ram Gobind, (1901) of 1911. 

4 Bom. L. R. 243, 29 Cal. iii*.p. c. 4 Palani v. Sethu , (1924) 47 Mad. 

2 Tikam Singh v. Dhan Kunwar , 706. 

<1902) 24 All. 445. J 5 Bhima v. Dhulappa , (1904) 7 

■3 P. v. P., (1911) P. R. No. 77 Bom. L. R. 95. 
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113. A notification in the Gazette of Iiidia that 

any portion of British territory has been 
sion^f* territory*, ceded to any Native State, Prince or 
Ruler, shall be conclusive proof that a 
valid cession of such territory took place at the date 
mentioned in such notification. 

COMMENT. 

This section was enacted to exclude inquiry, bj Courts of Jus- 
tice, into the validity of the acts of the Government so far as cession 
of territory to any Native, State was conerned. But the section is 
a dead-letter because it is declared to be ultra vires by the Privy 
Council in a case in which it is decided that the Governor General in 
Council being precluded by the Act 24 & 25 Vic., c. 67, s. 22, from 
legislating directly as to the sovereignty or dominion of the Crown 
over any part of its territories in India, or as to the allegiance of 
British subjects, could not, by any legislative Act, purporting to 
make a notification in the Government Gazette conclusive evidence 
of a cession of territory, exclude inquiry as to the nature and lawful- 
ness of that cession. 1 

114. The Court may presume the existence of 
court may an y fact which it thinks likely to have 

ence'of certain happened, regard being had to the common 
f» cts - course of natural events, 1 human conduct 

and public and private business, in their relation to the 
facts of the particular case. 

Illustrations. 

The Court may presume — r 

(a) that a man who is in possession of stolen goods soon after the theft 
is either the thief or lias received the goods knowing them to be stolen, unless 
he can account ftjr his possession ; 

(<>) that an accomplice is unworthy of credit, unless he is corroborated 
in materiel particulars ; 

(c) that a bill of exchange, accepted or endorsed, was ,,accepted or en* 
dorsed for good consideration ; 

(</) that a thing or state of things which has '•been shown to be in exist- 
ence within a period shorter than that within which such things or states of 
things usually cease to exist, is still in existence ; 

(e) that judicial and official acts have been regularly performed ; 

(/) that the common course of business has been followed in particular 
cases ; 

(g) that evidence which could be and is no* produced would, if produced, 
be unfavourable to the person who withholds it ; 

1 Damodar Cordhan v. Deoram Kanji , (1S7O) 1 Bom. 3G7, p. c. 
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• 

(A) that, if a man refuses to answer a* question which he is not compelled 
to answer by law, the answer, if given, would be unfavourable to him ; 

(*) that when a document creating an obligation is in the hands of the 
obligor, the obligation has been discharged. 

But the Court shall also have regard to such facts as the following, in 
•considering whether such maxims do or do not apply to the particular case 
•before it : — 

as to illustration (a) — a shop-keeper has in his till a marked rupee soon 
after it was stolen, and cannot account for its possession specifically, but is 
•continually receiving rupees in the course of his business : 

as to illustration (b) — A, a person of the Itighcst character, is tried for 
causing a man’s death by an act of negligence in arranging certain machinery. 
B, a person of equally good character, who also took part in the arrangement, 
•describes precisely what was done, and .admits and explains the cotnftioy care- 
lessness of A and himself. * 

as to illustration ( b ) — a crime is committed by several persons. A, B 
and (', three the criminals, are captured on the spot and kept apart from 
each other. Kach gives an account of the crime implicating D, and the accounts 
•corroborate each other in such a manner as to render previous concert 
highly improbable : 

as to illustration ( c ) — A, the drawer of a bill of exchange, was a mail 
of business. B, the acceptor, was a young and ignorant person, completely 
under A’s influence : 

as to illustration ( d ) — it is proved that a river ran in a certain course live 
years ago, but it is known that there have been floods since that time which 
might change its course : § 

as to illustration (e ) — a judicial act, the regularity of which is in question, 
was performed under exceptional circumstances : 

as to illustration (f) — the question is, whether a letter was received. It 
is shown to have been posted, but the usual course of the post was interrupt- 
ed by disturbances : » • 

as tp illustration (g) — a man refuses to produce a document which 
would bear on a contract of small importance on which he is sued, bftt which 
might also injure*the feelings and reputation of his family : 

as to illustration (A) — a man refuses to answer a question which he i-. not 
•compelled by law to a ns we/,, but the answer to it might cause loss to him in 
matters unconnected wtith the matter in relation to which it is asked : 

as to illustration (i ) — a bond is ih possession of the obligor, but the 
circumstances of the case are such that he may have stolen it. 

COMMENT. 

Sections 104 to 1 13 'direct on whom burden of proof will lie. 
The Court is bound in evbfy instance to presume against the party 
on whom the burden of pro«f is directed to lie. No option is given 
to the Court as to whether it will presume the fact or not . But there 
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are various presumptions where room is left for the Court to exercise 
its powers of inference. The Court can throw the burden of proof 
on whichever side it chooses. This section deals with cases of that 
description. It declares that the Court may, in all cases whatever, 
draw from the facts before it, whatever inferences it thinks just, 
, The terms of the section are such as to reduceto their proper position 
of mere maxims, which are to be applied to facts by the Courts in 
their discretion a large number of presumptions to which English 
law gives, to a greater or less extent, an artificial value. Nine of 
the most important of them are given by way of illustration. 1 

This section authorises the Court to make certain presumptions 
of fact. They are all presumptions which may naturally arise, but 
the Legislature, by the use of the word ‘ may ' instead of * shall * 
both in the body of that section and the illustrations, shows that the 
Court iS'not compelled to raise them but is to consider whether in 
all the circumstances of the particular case they should be raised. 2 

The effect of this provision is to make it perfectly clear that 
Courts of Justice are to use their own common sense and experience 
in judging of the effect of particular facts, and that they are to be 
subject to no particular rules whatever on the subject. The illustra- 
tions given are, for the most part, cases of what in English law are 
called presumptions of law ; artificial rules as to the effect of evi- 
dence by which the Court is bound to guide its decision, subject, 
however, to certain limitations which it is difficult either to under- 
stand or to apply, but which will be swept away by the section (114) 
in question. 3 

Presumptions. — Presumptions arc either of law or fact. Pre- 
sumtions of law may again be divided into conclusive presumptions 
of law (prcesumptiones juris et de jure) or rebuttable presumptions 
of law (prcesumptiones juris) . Presumptions of fact are always re- 
buttable. Mixed presumptions are those which are partly of law 
and partly of fact. 4 

Presumptions of law derive their force from law ; while pre- 
sumptions of fact derive their force from logic . 

Presumptions of law are, in the absence of opposing evidence, 
conclusive for the party in whose favour they operate ; but, as re- 
gards presumptions of fact, the Jury may disregard'thcm however 
cogent. 5 

As to statutory presumptions, see ss. fi8, 119-122, 137 of the 
Negotiable Instruments Act ; ss. 53 and 101 of the Transfer of Pro- 
perty Act ; s. 6 of the Land Acquisition Act (I of 1894). There are 
various other statutory presumptions. 

The chief function of rebuttable presumption ofclaw is to deter- 
mine on whom the burden of proof rests. f 

1 Stephen's Introduction to Evi- 3 GUzette of India, 30th March 

denceAct. 1872, Supplement, pp. 234*235. 

2 Muthukumarswami Pillai v. 4 Phipson, p. 420. 

Kin&-E?nperor t (1912) 35 Mad. 397. - 5 pp. 4**# 
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1. * Common course of natural events.’ This expression is* 
appropriate in regard to such matters as the period of gestation or 
the continuance of life. The legitimacy of a child may have to be 
decided by reference to the term during which in the ordinary course 
of nature gestation may continue. 

2. * Human conduct.’ — As an example of an inference to be 
drawn from the conduct of a person the following is apposite. It is 
settled law that where property is entrusted to a servant, it is the 
duty of the servant to give a true account of what he does with the 
property so entrusted to him. If such servant fails to return the 
property or to account or gives an account which is shown to be false 
and incredible, it is ordinarily a reasonable inference that he has 
criminally misappropriated the property so entrusted to him and 
dishonestly converted it to his own use. In such cases the Courts 
are entitled to draw hostile inferences and presumptions from the 
actions and statements of the servant . 1 

Illustrations. — The illustrations given under this section are 
not exhaustive. They are merely a few examples of this class ol 
“ natural ” presumptions, and that they do not exclude the other 
numerous cases in which such presumptions are constantly drawn. 
The Court need not draw the presumption in any particular case. 
The word used is u may ” ; and wherever the informative facts 
proved, overbalance the probability that the inference would be a 
sound and just one, the Court will exercise its sound discretion in 
electing not to rest upon the presumption . 2 There are several pre- 
sumptions recognised in Hindu law, Mahomedan law, criminal law, 
etc., e.g,, the original status of a Hindu family must be presumed 
to be joint, and undivided ; in a joinl Hindu family the whole pro- 
perty of the family is joint estate ; in the absence of express contract 
a Mahomedan dowry is presumed to be prompt. Every person 
above the age of fourteen is presumed to be acquainted with the law 
of the land ; the accused is presumed to be innocent. 

Illustration (a). — This illustration raises two presumptions, 
viz., -that the person in possession of stolen goods soon after the 
theft is* (i) •either the thief, or (2) has received the goods k/iowing 
them to be stolen. The question as to which of the two presump- 
tions is to be clrawn will depend upon the facts of each particular 
case. The mere fact of recent possession of stolen property is in 
general evidence of theft?, mot of receipt of stolen property with guilty 
knowledge . 3 The presumption contemplated in this illustration is 
not a presumption as to the fact t>f possession, but the presumption 
of guilt which arises from the accused not accounting for his posses- 

1 Sona Meah "v. King-Emperor , v. The Crown, (1902) 1 L. B. R. 332.; 

(1924) 2 Rang. 476. See Abdyl Gani, Karpini v. Queen-Empress , (1896) 
(1925) 27 Bom. L. R. , P. J. L. B. 276 ; Mi Myit v. Queen - 

2 Norton, 299. ' Empress , (1897) 1 U. B. R. (1897- 

9 Nga Kywet v. Queen-Empress , 1901)171. 

(1900) 1 L. B. R. 39; Nga Don Be 
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sion of stolen goods of which he is proved to be in possession soon 
after the theft. This presumption of guilt cannot, therefore, arise 
bfefore such actual possession is proved, or before the accused, on 
opportunity being given, fails to account for his possession . 1 

Possession must be a recent possession. Lapse of time rebuts 
the presumption. Where stolen articles of a very common descrip- 
tion, consisting of jewellery of a very ordinary type and by no 
means of distinctive appearance, were found in the possession of a 
person six months after the commission of the dacoity, such 
possession was not deemed sufficient to call upon the accused to 
explain his possession . 2 

No doubt the possession of stolen property immediately after it 
has been stolen affords a strong presumption that the person in 
whose possession it is, is either the actual thief, or a receiver with a 
guilty knowledge ; and this presumption is, of course, strengthened, 
if the person, in whose possession the stolen property is, fails to give 
a satisfactory account of the manner in which he acquired such 
possession, or gives a false account, or gives accounts which are 
contradictory, or if the property is secreted. But the « possession of 
stolen property, even if accompanied by a failure to give an account 
as to how such possession was acquired, or by a false account, or 
by accounts which are contradictory, or by a concealment of the 
property, would raise not a violent or strong presumption, but a 
probable presumption merely . 3 

But to raise this presumption legitimately, the possession of 
the stolen property should be exclusive as well as recent. If, for 
instance, the articles stolen were found on the person of the accused, 
or in a locked-up house or ro</m, or in a box of which he kept the 
key, there would be fair ground for calling on him for his defence ; 
but if they were found lying in a house or room in which he lived 
jointly with others equally capable with himself of the theft, or in 
an open box to which others had access, this would raise no definite 
presumption of his guilt .'' 4 

Illustration (b). — An accomplice is one concerned with another 
or others in the commission bi a crime . 5 An accomplice* is one 
who is a guilty associate in crime. Where the witness sustains such 
a relation to the criminal act that he could be jointly indicted with 
the accused, he is an accomplice . 6 Where the accomplice is not 
really a criminal but a spy or informer his evidence does not require 
any corroboration . 7 * 

1 Emperor v. Hari Maniram, “ 4 Best, 12th Edn., s. 212, p. 197. 

(*904) 0 Bom. L. R. 887, 893. See 5 Wharton. 

Salya Charan Manna v. Emperor , 6 Ramaswami Gounden v. Em - 

(1024) 52 Cal. 223. perov, (1903) 2 7 Mad. 271, 277. 

2 Emperor v. Sughar Singh , (1906) 7 Qusen-Empress v. Bastin , (1897) 

20 All. 138; Nga Yauk v. Queen - P. J. 4 L. B, 365, contra Mi The U . 
Empress , (1885) S. J. L. B. 366. v. Queen-Emfiress, (1881) S. J. L. 

a Ina Sheikh v. Queen-Empress , B. 146. 

C1885) n Cal. 1 6o, 163. 
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In point of law an accomplice is a competent witness against an 
accused person (vide s. 133). But great caution in weighing his 
testimony is dictated by prudence and reason. In England it is 
regarded as the settled course of practice not to convict a prisoner, 
excepting under very special circumstances, upon the uncorroborated 
testimony of an accomplice. 1 The corroboration which the common 
law requires is corroboration in some material particular tending to 
show that the accused committed the crime charged. It is not 
enough that the corroboration shows the witness to have told the 
truth in matters unconnected with the guilt of the accused. 2 See 
comment on s. 133, infra. 

Illustration (c). — The presumption on which this illustration 
is founded is in accordance with the maxim omnia proesumuntur rite 
esse acta , i.e. t all things are presumed to be done in due form. The 
principle of the maxim is, in many cases, recognised in sup # po*t of 
the solemn acts of even private persons. For instance, “ if an act© 
can only be lawful after the performance of some prior act, due 
performance of that prior act will be presumed. Again, although in 
the case of contracts not under seal, a consideration must in general 
be averred and proved, yet bills of exchange and promissory notes 
enjoy the privilege of being presumed, prima facie, to be founded on 
a valuable consideration. The law raises this presumption in favour 
of these instruments, because the existence of a valid con- 
sideration may reasonably be inferred from the solemnity of the 
instruments themselves, and the deliberate mode in which they are 
executed.” 3 

Sections 118 and nq of the Negotiable Instruments Act lay 
down certain other presumptions. * 

The explanation to this illustration speaks ol ” a man of busi- 
ness, ” which in its well-known popular sense must mean a man 
habitually engaged in mercantile transactions or trade. 4 

Where the parties are the debtor and a money-lender a Court 
may presume that the debtor did not give a free consent^ to the 
terms of an agreement between them, when such presumption is not 
inconsistent #with the other facts disclosed. 5 j 

Illustration (d). — This illustration is founded on the presumption 
which exists in favour of continuance or immutability. 

<# It is a very general presumption that things once proved to 
have existed in a particular state are to be undeistood as continuing 
in that state until fhe contrary is established by evidence, either 
direct or circumstantial. Thus, tfhere seisin of an estate has been 
shown, its continuance will be presumed ; as also w f ill that of the 
authority of an agent.” 6 

* R . v. Gallagher, (1875} 13 Cox 6t . 23 Bom. (>3, 06 . 

a Rex v. Baskerville , [1906] 2 5 Ramdhan v. Jiwan Khan , (1879) 

K. B. 658. P. R. No. no of 1879. 

3 Taylor, nth Edn.,s. 148, p. 149. 6 Best, 12th Edn., s. 405, p. 345. 

4 Ningaiva v. Rharniappa, (1807) 
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The ordinary legal presumption is that things remain in their 
original state. 1 

Sections 107-109 deal with particular applications of the princi- 
ple of which this illustration is the general expression. 

Illustration (e). — The rule embodied in this illustration flows 
from the maxim omnia prcesumuntur rite et solemniter esse acta, i.e. t 
all acts are presumed to have been rightly and regularly done. 
“ The true principle intended to be conveyed by the rule, omnia 
prcesumuntur rite et solemniter esse acta, . . . seems to be, that there is 
a general disposition in Courts of Justice to uphold official, judicial, 
and other acts, rather than to render them inoperative ; and with 
this view, where there is general evidence of acts having been legally 
and regularly done, to dispense with proof of circumstances, strictly 
speaking essential to the validity of those acts, and by which they 
were probably accompanied in most instances, although in others 
tthe assumption rests solely on grounds of public policy/' 2 

Where under an Act certain things are required to be done be- 
fore any liability attaches to any person in respect of any right or 
obligation, it is for the person who alleges that that liability has 
been incurred to prove that the things prescribed in the Act have 
been actually done. No presumption can be made in favour of the 
things prescribed by the Act having been done. If, for example, 
publication of a notice v/as essential under an Act in order to bind 
a person, such publication must be distinctly proved. 3 

If an official act has been proved to have done, it will be pre- 
sumed to have been regularly done. It does not raise any presump- 
tion that an act was done, of which there is no evidence, and the 
proof of which is essential to the plaintiff's case. 4 

Where a person was tried for and convicted of a breach of cer- 
tain by-laws purporting to have been duly passed by the Municipal 
Board, it was held that the presumption was that such by-laws had 
been passed with due regard to the necessary procedure and were 
not illegal, and that it lay upon the accused to object to their valid- 
ity and was no part of the duty of a Court exercising appellate or 
rivisiqnal jurisdiction to enter of its own motion into^the question 
whether such rules had been properly framed in accordance with the 
provisions of the law on that subject. 5 * 

Entries in Collector's book are presumed to be correct having 
regard to ills, (e) and (/). 6 

See ss. 79-86 as to the presumptions of this kind in respect of 
documents. 

1 Mussumat J ariut-ool-Butool v. Lai Khan v. Jogi Hari, (1905) 32 
Mussum.it Hoseinee Begum , (1867) Cal. 1107, 1121. 

11 M. I. A. 194, 209. 5 Queen-Empress v. Ram Chan - 

2 Best, 12th Edn., s. 353, p.312. dar , *1897) 19 AH. 493. 

3 Ashanullah Khan Bahadur v. 3 Mahomed Sotaiman v. Biren - 

Tnlochan Bagchi, (1886) 13 Cal. 197. dra'*Chandra , (1922) 50 Cal. 243. 

3 Per Woodroffe, J., in Narendra 
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Illustration (f). — The illustration leaves it to the discretion df 
the Court to presume that a common course of business has been, 
followed*; but the Court is not bound to presume it. 1 

" Many presumptions are drawn from the usual course of busi- 
ness in public offices. With regard to the course of the post, ...if a 
letter is put into a post office, that is prima facie proof, until the con- 
trary appears, that the party to whom it is addressed received it in 
due course/* 2 ! 

" Post marks on letters, — when capable of being deciphered,— 
are prima facie evidence that the letters were in the post at the time 
and place therein specified.. .If a letter properly directed is proved 
to have been either put into the post office, or delivered to the post- 
man, it is presumed that it reached its destination at the regular 
time, and was received by the person to whom it was addressed/* 3 

A person in answer to a claim for arrears of taxes by a Munici- 
pality alleged that the taxes were illegal because no notice had been , 
given by the Municipality to the Commissioners. It was held that 
he must prove the defence and in the absence of such proof the Court 
will presume that the Municipality had used tin* regular procedure 
and that the common course of business had been followed in the 
particular cases. 4 

The effect to be given to the word “ refused ” oil a registered 
cover as proof of tender of the packet to the addressee is one of fact 
and will depend upon the circumstances of each case. 5 

See ss. 16 and 32 (2). 

illustration (g). — This illustration deals with the presumption 
which arises from withholding evidence and from the spoliation or 
fabrication or suppression of evidence. But the mere withholding 
or failing to produce evidence, which under the circumstances 
would be expected to be produced and which is available, gives rise 
to a presumption against the party though it is less violent than 
that which attends spoliation. The conduct of the person with- 
holding the evidence may be attributed to a supposed consciousnesi?- 
that the evidence, if produced, would operate against him*. 6 

Everything is to be presumed against a party keeping his adver- 
sary out of possession of the property, and out of possession of the 
evidence, antf taking means to retain that evidence in his own cus- 
tody. 7 


1 Per Oldfield, j., in Rum Das 
Chakarbati v. The Official Liquidator , 
Cotton Ginning Company , Ltd., Cawn- 
pore, (1887) 9 All. 366, 37O. 

2 Best, 12th Edn., s. 403, p. 344. 

3 Taylor, nth Edn., s/ 179, pp. 

*72-173. . , # 

4 Municipality of Sholapjur v. 


Sholapur Spinning and Weaving 
Company , (1893) Horn. 732. 

5 Go pal v. Krishna, (u»oi) 3 Bom* 
L. R. 420. 

Wnodroftc and Ameer Ali, 8th 
Edn., p. 781. 

1 Soon ah Row v. Cvtaghery Boo^ 
rlu ah, (1S3S) 2 Al. 1. A. 113, 125. 
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' Where the plaintiff cited witnesses and, when they appeared, 
declined to have them examined, it was held that the inference not 
unfairly to be drawn from this conduct was that those witnesses, on 
examination and cross-examination, would have deposed to a state 
of facts exactly that set up in the defendant's answer. 1 

The presumption laid down in this illustration was held to apply 
to the case of counsel engaged in a suit who should not have been, 
under the circumstances, counsel but should have been called as a 
witness. 2 

Illustration (h). — Refusal to answer a question is a legitimate 
ground of unfavourable inference against the person who mav answer 
the question. See s. 148 (4'), infra. 

See s. 342, Criminal Procedure Code (Act V of 1898). 

Illustration (i). — This presumption is founded on the natural 
suppo$i‘ti6n that a man will protect his own interests by securing his 
* bopd before or at the time of discharging it. Where the instrument 
of a debt and the security for that debt are found in the hands of the 
debtor, the prima facie presumption is that the debt has been dis- 
charged. 3 

[n a suit on a bond for money, plaintiff alleged that his non- 
production of the document was due to the fact that the defendant 
had stolen it. The defendant admitted the execution of the bond, 
but alleged that lie had paid it ; it was held that the burden of proof 
was on the defendant to prove payment, either by the production 
of the bond, or other evidence or by both. 4 

In a suit for money due on a mortgage bond, the plaintiff pro- 
duced only a copy of the document, alleging in his plaint that it 
had been lost. The defendant Admitted its execution, bpt alleged 
that the debt had been discharged : and in support of his allegation 
he produced the original document "containing the endorsement of 
the mortgagee through her agent of payment of the debt. The 
Subordinate Judge, relying on this section, put the onus on the 
plaintiff, who, to account for the possession of the bond by the 
defendant*, set tip a case supported by witnesses which both Courts 
below held to be false. The Subordinate Judge dismissed the suit. 
The Judges of the Judicial Commissioner's Court disbelieved the 
evidence on both sides, set aside the presumption under this section, 
and endeavoured to make out a case for the plaintiff based on a 
theory of their own. The Privy Council held (reversing that deci- 
sion) that the first Court was right in holding that the production 
by the defendant of the bond with the endorsement of payment cast 
■on the plaintiff the burden of proving that the debt was still out- 

1 Rajah Nilmoney Singh Deo v. 3 Bhog Hong Rong v. Rama - 
Ramanoograh Roy , (1867) 7 W. R. nathan Cpetty , (1902) 29 Cal. 334, 

30 ; Saya Pa v. Mating Lu Gale, 4 Bom. L. R. 378, p. c. 

(1897) 2 U. B. R. (1897-1901) 396. 4 Chtmi Knar v. Udai Ram , 

2 Weston v. Peary Mohan Dass, (1883)16 All. 73; Aung Myat v 

Ji 912) 40 Cal. S98. Hla May, (1918) 10 L. B. R. 26. 
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standing^ and that the appellate Court should not have disregarded 
the presumption under this section in favour of a “ possibility " 
based on surmise . 1 

Where plaintiff sued for money due upon hundis (promissory 
notes) but alleged their loss, whilst defendant admitted execution 
but pleaded payment and subsequent destruction of the documents, 
it was held that failing production of the hundis by the. defendant 
there is no presumption that the hundis have been discharged . 2 

i Muhammad Mehdi Hasan Khan 2 Dhian Singly v. Gurdit SingK 
v. Mandir Das, (1912) 34 All. 511, (1925} 0 1 .ah. 297. 

14’Bom. 1 .. R. 1073, p. c. 



CHAPTER VIII. 


ESTOPPEL. 

When one person' lias, by his declaration, 
act or omission, intentionally caused or 
permitted another person to believe a 
thing to be true and to act upon such belief , 2 neither 
he nor his representative si all be allowed, in any suit or 
proceeding between himself and Such person or his 
representative, to deny the truth of that thing. 

- * Illustration. 

A intentionally ami falfoly leads B to believe that certain J:i ml belongs 
■to A, and thereby induces B to buy and pay for it. 

The land afterwards becomes the property of A, and A seeks to set aside 
the sale on the ground that, at the time of the sale, he had no title. He must 
not be allowed to prr ve his want of title. 

COMMENT. 

Estoppel is based on the principle that it would be most in- 
equitable and unjust that if one person, by a representation made, 
or by conduct amounting to a representation, has induced another 
to act as he would not otherwise have done, the person who made 
the representation should be allowed to deny or repudiate the effect 
■of his former statement, to the loss and injury of the person who 
acted on it. 1 

Estoppel differs from presumptions. An estoppel is a personal 
disqualification laid upon a person peculiarly circumstanced from 
proving peculiar facts : whereas a presumption is a rule that parti- 
cular- inferences shall be drawn from particular facts, whoever 
proves them. 2 t 

Estoppel is that species of preesumptio juris et de jure , where the 
fact presumed is taken to be true, not as agrjinst all the world, but 
as against a particular party, and that only by jeason of some act 
•done : it is in truth a kind of argumenium ad liominem . Hence it 
appears that ' estoppels ' must not be understood as synonymous 
with ' conclusive evidence/ — the former being conclusions drawn by 
law against parties from particular facts, while by thelatter is meant 
some piece or mass of evidence, sufficiently strong to generate con- 
viction in the mind of a tribunal, or rendered conclusive on a party, 
‘either by common or statute law. 3 <. 

1 SaralChunder v. Gopal 'Chunder, 2 Stephen, 175. . 

4*8gz) h. Ry 19 I. A. 203, 213, 21^. 3 Be$t/ 1 2th Edn., s. 533, p. 463. 

) L ' / ' 
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« 

A man is estopped not only by his own allegations and acts, but 
also by those of all persons through whom he claims ; or, to express the 
same sentiment in the technical language of the law, estoppels are 
usually binding upon parties and privies . Lord Coke has divided 
privies, into three classes ; first, privies in blood, as heirs ; secondly, 
privies by estate, as feoffees, lessees, assignees, etc.; and thirdly, 
privies in law, “ as the Lord by escheat, the tenant by the courtesy, 
the tenant in dower, the incumbent of a benefice, ” husbands suing 
or defending in right of their wives ; executors and administrators. 
In all these and the like cases, the law,- acting upon the wise princi- 
ple, qui scntil commodum, sentirc debefet onus, — provides that the 
privy shall stand in no better position than the party through whom 
he derives his title ; but that , if the latter is not at liberty to contra- 
dict what he has formerly said or done, the former shalljie subject 
to a like disability. 1 • • 

Estoppel applies not only in favour of the person induced to 
change his position, but of a transferee* from such pcTSoif, and it 
binds not«only the person whose representations or actings have 
created it, but all persons claiming under or through him by gratui- 
tous title. 2 

Estoppel is a rule of civil actions. Tt lias no application to 
criminal proceedings, though in such proceedings it would be preju- 
dicial to set up a different story. 

Kinds of estoppels.— There are different kinds of estoppels: 
(r) estoppels by matter of record ; (jt) estoppels by deed ; and (3) 
estoppels in pais. 

Estoppel by record.* — Estoppel lty record results from the judg- 
ment ol a competent Court. The law allows a party ample 
opportunity, by way of appeal and otherwise, of upsetting a wrong 
decision. And if he takes the opportunity and fails, or docs not 
choose to avail himself of it, he cannot subsequently reopen or dis- 
pute that decision. And not only the parties themselves, but also 
the heir, executor, administrator, and assign of each eff them are 
bound bjjthe decision, for they are ‘ privy to the estoppel.' 

Estoppel by matter of record is chiefly concerned witlPthe effect 
of judgment^ and their admissibility in evidence, and this kind of 
estoppel is dealt with by ss. 11 to 14, Civil Procedure Code, and 
ss. 40-44 of the Indian Evidence Act. 

The force an$l effect of a judgment depend first upon the nature 
of the proceedings in which it.was rendered, i.e., upon the question 
whether it was an action in rent or in personam ; and, secondly, upon 
the forum in which it was pronounced, i.e., upon the question whe- 
ther it was a judgment of a domestic or foreign Court. The record 
of a judgment in rem fe generally conclusive upon all persons. In 
•other cases, so fa* as thetecord purports to declare rights and duties, 
its material recitals import absolute verity between the parties to it 

1 Taylor, nth Edn., s. 90, p. 95, Singh v. Syed Abdullah, (1918) 20 

2 Raj Kumar JaganmUh Prashad Horn. L. K. 851, p. c. 
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and those who claim under them. The estoppel arising from or 
fixed by the fact enrolled constitutes the estoppel of a judgment. 
And to the question whether the judgment necessarily creates aik 
estoppel, the general answer is, yes, if it results in res judicata : no, 
if it does not . 1 

Estoppel must be distinguished from res judicata. Estoppel i& 
part of the law of evidence and proceeds upon the equitable principle 
of altered situation, while the doctrine of res judicata belongs to 
procedure and is based on the principle that there must be an end 
to litigation. The plea of res judicata prohibits the Court from en- 
quiring into a matter already adjudicated ; while estoppel prohibits 
a party from proving anything which contradicts his previous decla- 
rations or acts, to the prejudice of a party who, relying upon them, 
altered hj^ position ; res jtidicata ousts the jurisdiction of the Court, 
while estoppel only shuts the mouth of a party . 2 

c Estoppel by deed. — A deed is the most solemn and authentic 
act that* a man can possibly perform, with relation to the disposal 
of his property ; and therefore a man shall always be estopped by 
his own deed, or not permitted to aver or prove anything in contra- 
diction to what he has once so solemnly and deliberately avowed . 3 

A party to a deed cannot, in any action between him and the 
other party, set up the contrary of his assertion in that deed. Both 
parties and all claiming through or under them, are bound by the 
language of the deed. But where the recitals in a deed are obviously 
the statement of one party (done, he and his privies alone will be 
estopped by them. 

The doctrine of English la\v as to estoppel by deed does not 
apply to written instruments in India. Deeds and contracts in this 
country are to be liberally construed. The form of expression, the 
literal sense, is not to be so much regarded as the real meaning of the 
parties which the transaction discloses . 4 The art of conveyancing 
in this country is of so simple and informal a character, that estoppel 
by deed has f>cen expressly discountenanced by Courts. 

Estoppel in pais. — Estoppel by conduct was formerly called 
" estoppel in pais *’ ( i.e in the contrary), or more fully " estoppels 
in pais dehors the instrument ” {i.e., with regard to matters outside 
a record or deed). This class of estoppel obviously stands on a very 
different ground from the two preceding ones. To raise an estoppel 
by conduct, a person must by word or conduct induce another to 
believe that a certain state of things exists, and so cause that other 
to act on that belief in a way he would not have done had he known 
the facts, so that, if in an action between them the person making 
a representation were allowed to prove the true facts — to tell the 

1 Bijelow, 37V79; Woodroffc and 4 Ram , Lai Sett v. Kanai Lai Sett, 

Ameer Ali, 8th Edn., p. 818. (1886) Cal. 663, 679 ; Hunooman- 

2 Casamally v. Sir Currimbhai, persand Panday V. Mussumat Babooe & 
(19U) 13 Bom. L. K. 717; Amir Ali, Munray Koonweree , (1856) 6 M. I. A^ 

P-7 8 5‘ 393. 4 11 - 

3 Blickstonc, Vol, TT, p. 295. « 
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truth — the other person would be prejudiced. If these two condi- 
tions are iulfilled, then the person making the representation will not 
be allowed to deny its truth in any action between him and the 
person to whom he made it or the persons who claim in the same 
right. But in any other action he can deny its truth. The ways in 
which a person may make such a representation are infinite. He 
may speak or write, act or omit to act, or act negligently. 

Estoppel in pais arises (i) from agreement or contract ; and (2) 
from act or conduct of misrepresentation which has induced a change 
of position in accordance with the intention of the party against 
whom the estoppel is alleged. Estoppel in pais is dealt with in 
ss. 11 5 to 1 17. Sections 116 and 117 tfre instances of estoppel by 
contract, viz., that of the tenant, the licensee, the bailee and the 
acceptor of a bill of exchange. But the distinction between estoppel 
by contract and estoppel by conduct is not preserved in. the Evi- 
dence Act. The sections relating to estoppel in the Evidence Act 
are not exhaustive. Cases of estoppel may arise which are not with- 
in the purview of these sections. 1 Estoppels in the sofrSWif which 
that term i§ used in English legal phraseology aie matters of infinite 
variety, and are by no means confined to the subjects which are 
dealt with in ss. 115 to 118. A man may be estopped not only from 
giving particular evidence, but from doing any act or relying upon 
any particular argument or contention, which the rules of equity and 
good conscience prevent him from using as against his opponent. 2 
As to other instances of estoppel see ss. 98, 108, 234, 245 and 246 
of the Indian Contract Act ; s. 18 of* the Specific Relief Act ; and 
ss. 41 and 43 of the Transfer of Property Act. 

Sectjon 1 15 is founded upon t 4 ie doctrine laid down in Pickard 
v. Sears 3 namely, that where a person by his words or conduct wil- 
fully causes another to believe the existence of a certain state of 
things, and induces him to act on that belief, so as to alter his own 
previous position, the former is precluded from averring against the 
latter a different state of things as existing at the same time. The 
doctrine embodied in this section is not a rule of equity, but is a 
rule of evidence formulated and applied in Courts of law. 4 If a man 
under a verbal agreement with a landlord with a certain interest in 
land, or whefct amounts to the same thing, under an expectation 
created and encouraged by the landlord that he shall have a certain 
interest, takes possesaqn of such land with the consent of the land- 
lord, and upon tlje faith of such promise or expectation with the 
knowledge of the landlord and # without objection by him, lays out 
money upon the land, a Court of Equity will compel the landlord to 


1 Rub Chand Ghosh v. S awes war 

Chandra Chandra , (1906) 3$ Cal. 915. 

There are decisions which ^iy down 

that these sections* are exhaustive ; 
see Asmatunnessa Khatun v'Haren- 
drt t Lai Biswas, ( 1908 ) 35 Cal. 904. 


2 Ganges Manufacturing Co. v. 
Sourujmitll, (1880) 5 Cal. 669. 

3 (1837) 0 A. & E. 469, 474. 

4 Municipal Corporation of Bom- 
bay v. Secretary of State, (1904) 29 
13om. 580, 7j3orn. L. R. 27. 
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give eifect to such promise or expectation. The Crown too comes 
within the range of this Equity. 1 

Scope. — To bring a case within the scope of this section three 
things are necessary, viz . : 

(1) there must have been a declaration, act or omission, which 
amounts to an intentional causing or permitting belief in another ; 

(2) there must have been belief on the part of that other ; and 

( 3) there must have been action on the faith of that declaration* 
act or omission, that is to say, the declaration, act or omission 
actually caused another to act on the faith of it, and to alter his 
former position. 

1 . 4 Person. * — Whether a minor is a 4 person/ — There is a 
difference of opinion on the question whether the provisions of 
estoppel apply to minors. The Bombay High Court has laid down 
that the exception of an infant is not made in this section. It has 
therefore held that a minor who representing himself to be of full 
age solEbcvt'iain property by a registered sale-deed which contained 
a recital that he was twenty-two years of age was estopped from suing 
to set aside the sale on the ground of his minority. 2 Following this 
decision in a subsequent case the Court said : “ We arc not prepared 
so to construe the meaning of ‘ a person 1 ins. 1 15 as to exclude from 
its connotation all persons declared under the Indian Contract Act 
incompetent to contract.” In this case defendant No. 2, who did 
not look a minor, represented to the plaintiff and intentionally caused 
her to believe that he was a major and sold to her his house. When 
the plaintiff sued to recover possession of the house, he pleaded 
minority. It was held that the defendant No. 2, being a person 
within the contemplation of tiffs section and having by direct decla- 
ration intentionally caused the plaintiff to believe that he was a 
major, was precluded absolutely from denying the truth of the asser- 
tion. 3 The defendant, who was nineteen years of age and had a 
guardian appointed by the Court, borrowed money by passing a 
promissory note., representing to the plaintiff that he was aiqajor. In 
a suit on the promissory note he pleaded his minority. It was held 
that if the plaintiff acting on the defendant’s representation that he 
was a major lent him money, the defendant was estopped from 
pleading his minority. 4 But if a person has made independent 
inquiries as to the age of the minor and has. not been deceived by 
what the minor has told him, then the minor is not estopped from 
pleading his minority. 5 

1 Municipal Corporation of Bom - 561, 565, 41 Bom. 480. 

bay v. Secretary of State, (1904) 7 4 Jasraj v. Sadashiv , (1921) 23 

Bom. L. R. 27, 29 Bom. 580. Bom. L. R*. 975, 46 Bom. 137. 

2 Ganesit Lahi v. Bapu, (1895) 5 Gurttfhiddswqmi v. Paruwa 

,21 Bom. iq8. D unday a , (1919)' 22 Bom. L. R* 

3 Dadasalieb Dasrathrao v. Bai 49, 

Nahani , (19*7) 1 9 Bom. L. R, 
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The Lahore High Court lias held that a minor is estopped from* 
pleading his minority when there is a misrepresentation as to age . 1 

The Calcutta High Court has decided that the general law of 
estoppel would not apply to an infant unless he had practised fraud 
-operating to deceive . 2 The Court of Appeal held that the term 
- person 1 applied only to a person of full age and competent to enter 
into contracts and that this section had no application to contracts 
by infants . 3 On appeal to the Privy Council their Lordships ob- 
served : " The Courts below seem to have decided that this section 
does not apply to infants ; but their Lordships do not think it neces- 
sary to deal with that question now. They consider it clear that the 
section does not apply to a case like the present , where the statement 
relied upon is made to a person who knows the real facts and is not 
misled by the untrue statement. There 1 can be no estoppel where 
the truth of the matter is known to both parties, and thein]*orclships 
hold, in accordance with English authorities, that a false representa- 
tion made to a person who knows it to be false, is not such a fraud 
as to take away the privilege of infancy /' 4 But the cotVlsfrtff deci- 
sions in Calcutta is not uniform . 5 A minor, who representing him- 
self to be a major and competent to manage his own affairs, collected 
rent and gave receipt therefor, was held to be (‘stopped by his con- 
duct from recovering again the money once paid to him by institut- 
ing a suit through his guardian . 6 Similarly, where a person between 
eighteen and twenty-one years of age executed a conveyance with 
knowledge that his minority has been extended under the Guardians 
and Wards Act in favour of vendees .who were not aware of that 
fact, it was held that there was misrepresentation and legal fraud 
on his part, and he was estopped from taking advantage of his 
minority to show that the conveyance by him was inoperative . 7 
In a later case it laid down th^t the law of estoppel must be read 
subject to other laws such as the Indian Contract Act and a minor 
cannot be made liable upon a contract by means of an estoppel . 8 
Surendra Nath's case was distinguished on the ground that there 
was fraudulent misrepresentation on the part of the nynor.* Accord- 
ing to Calcutta decisions, where there is fraud there can be an 
estoppel against an infant. • 

The Allahabad High Court has held that whether or not the 
•doctrine of estoppel applies to a contract entered into by a minor, 
where persons who art^in fact under age, by false and fraudulent 
misrepresentation as to fheir age induce others to purchase property 


1 Wasinda' Ram v. Sit a Ran •• 
( 1920) 1 Lah. 3S9. 

2 Dhurrno Bass Ghose v. Bralimo 
Butt, (1898) 25 Cal. 616. 

3 Brohmo Butt v. Dhaftno Bas 
Ghose , (1898) 26 Cai. 381. 

4 Mohori Bibee *v. Dkarmodas 

Ghose, (1903) 30 Cal. 539, 5 *5; 5 

Bom. L. R. 421, 424, p. c. 


s See Ram Rat mi Singh v. Shew 
N and an Singh, (1901) 29 Cal. 126. 

6 Ibid. 

7 Surendra Nath Roy v. Krishna 
Sakhi Bast , ( ign ) 15 C. W. N. 239. 

3 Golam Abdin Sarkar v. Hem. 
Chandra Majumdar , (1915) 20 C. W. 
N. 418. 
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from them, they are liable in equity to make restitution to the 
purchasers for the benefit they have obtained before they can 
recover possession of the property sold. Banerji, J., observed 
in this case: “I do not.... deem it necessary to express any 
opinion on the point although it seems to me to be difficult to hold 
that in no case would the doctrine of estoppel be applicable to 
infants." Richard, J., however, said: 11 In my opinion the 
ordinary law to estoppel does not apply to infants and this was 
practically admitted in the argument ." 1 Subsequently the same 
Court held that the defendant who had misrepresented his age was 
not estopped from pleading his minority in a suit upon his pro- 
missory note . 2 

The Madras High Court has held that the statutory provision 
that a minor is incompetent to incur a contractual debt cannot 
be overruled by an estoppel. Where a minor has obtained money 
hy misrepresenting his age that amounts to fraud and he may be 
xflade to refund it, but, in the absence' of fraud, a refund cannot be 
ordered^' 

Under the English law a minor is not estopped from pleading 
his minority. An infant by fraudulently representing that he 
was of full age induced the plaintiffs to lend him a sum of money. 
In an action by the plaintiffs to recover the money it was held 
that the cause of action was in substance ex contractu, that the plea 
of infancy was a good answer to the action, and that the defendant 
was under no equitable liability to the plaintiffs . 4 “ When an 
infant obtained an advantage by falsely stating himself to be of 
full age, equity required him to restore his ill-gotten gains, or to 
release the party deceived from obligations or acts in law induced 
by fraud, but scrupulously stopped short of enforcing against him 
a contractual obligation, entered into while he was an infant, even 
by means of a fraud .” 5 This case has been approved of by the 
Privy Council . 6 The opinion of the Bombay and Lahore High 
Courts militates against this view. 

2. * Intentionally caused or permitted another person to believe 
a thing to be true and to act upon such belie!/ — The words refer to 
the belief in a fact and not in a proposition of law . 7 “ Believe a thing 
to be true,” i.e., believe a fact to be true. The .word ‘thing/ 
means fact . 8 It must be found that the defendant by his act or 


1 Jo gay Nath Singh v. Lalta 
Prasad, (1908) 31 All. 21, 26, 34. 

2 Kanhai Lai v. Bahu Ram, (1910) 
8 A. 1 .. J. 1058; Kanhaya Lai v. 
Girdhan Lai, (1912) 9 A. L. J. 103 ; 
Rad he Shi am v. Behari Lai, (1918) 
40 All. 558. 

3 Vaikuntrama Pillai v. Authi- 
moolam Chettiar, (1914) 38 Mad. 1071. 

4 Leslie Ltd . v. Sheill, [1914] 3 K. 
B. 607. 

5 Ibid, p. 618. 


6 Mahomed Syedol Arijfin v- 
Yeoh, (191O) 4^ I. A. 256; 19 Bom* 
L. R. 157, p. c. ; [1916] 2 A. C. 575 ; 
followed ' in Muliabai v. Garud, 
(1919) 15 N. L. R. 149. 

7 Rajnarain Bose v. Universal 
Life Assurance Co., (1881) 7 Cal. 594. 

3 Vishnu v. Krishnan, (1883) 7 
Mad. 3 /*f. b. ; $arat Chunder Dey v. 
Gopal Chunder Laha, (1892) 19 I. A. 
203 ; Teh Chand v. Mussammal 
Gopal, (1912) P. R. No. 46 of 1912^ 
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omission intentionally caused or permitted another person to believq 
a thing tube true and to act upon such belief. It is not sufficient 
to say that it may well be doubted whether the plaintiff would have 
acted in the way he did but for the way in which the defendant had 
acted. It must be found that the plaintiff would not* have acted 
as he did . 1 

This section does not apply to a case in which a belief has not 
been initially caused, but when otherwise caused has been only 
allowed to continue by reason of any omission on the part of the 
person against whom the estoppel is sought to be raised. A pur- 
chase! of land cannot be estopped by a judgment in a suit against 
his vendors commenced after the purchase, although the former 
had, as pleader for the vendors, actively defended the suit. If, 
however, the purchaser had allowed the vendors to remain in posses- 
sion intending to mislead the plaintiffs who, having been so misled, 
had sued them, the decree in suit would bind him on the ^ground 
of fraud . 2 To petition for the postponement of a sale in execution • 
of a decree is not intentional causing or permitting^ tlie^decfee- 
holder to believe that the judgment-debtor admits that tfic decree 
can be legally executed and occasions no estoppel. The judgment- 
debtor can, notwithstanding his having filed such a petition, maintain 
that execution is barred by lapse of time . 3 

future promise does not create an estoppel. — To create an estoppel 
there must be a representation by means of a declaration, act or 
omission that a thing is true, i.c., that the representation is as to 
some state of facts alleged to be at Jhc time actually in existence. 
If the representation relates to piomises de juturo , it can be binding 
not as an estoppel but as a contract . 4 A mere promise to do 
something in future will not create an estoppel/ 

True facts known to both the parties. — The section does not 
apply to a case where the statement relied upon is made to a person 
who knows the real facts and is not misled by the untrue statement. 
There can be no estoppel where the truth of the matter is known 
to both parties . 6 A tenant holding over after the expiry of his 
original lease, received from his landlord notice to quit at the end 
of the following month. In reply thereto he wrote a letter which 
contained lifter alia an admission that he was a monthly tenant. 
At the hearing of a suit in ejectment filed thereafter by the landlord. 


1 Narsingdas v. Rahirnanbai , 
(1904) 28 Bom. 440, 6 Bom. J.. 1 *. 
440 ; Jhinguri Tewavi v. Durga, 
(1885) 7 All. 878, f. B. 

2 Joy Chandra Banerjee v. Sree- 
nath Chatterjee , (1904) y* Cal. 357. 

3 Mina Kumari Bibee # v. Jaga 
Sattani Bibee , (1883} 10 Cal. 220. 

4 Jethabhai v. Nathabhai • (1904) 


>S Bom. 399, 407. 

5 Ma'Pytt v. Maung Po Chet , 
(rqi6) 2 U. B. R. (i 9 i 4 ' I 9 ^) M 8 - 

6 Honapa v. Narsapa , (1898) 23 
Bom. 406 ; Mohori Bibee v. Dharmo - 
das Ghose, (1903) 5 Rom. JL. R. 421, 
30 Cal. 539, p. c. ; Ranchhodlal v. 
Secretary of State , (1910) 13 Bom. 
J.. R. 92, 35 Bom. 182. 
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(he tenant relied on ss. 106 and 16 of the Transfer of Property Act 
and contended that, his original lease being for mamuacturing 
purposes, he had in fact held over on a tenancy from ye£r to year, 
and was, therefore, entitled to six months* notice. It was held 
that he was'not estopped from so contending inasmuch as (a) the 
facts affecting the tenancy were within the knowledge of both par- 
ties, and ( b ) although the language of this section extended to the en- 
couragement of an erroneous belief, the landlord had already given 
notice to quit and had not been able to show that ho had altered 
his position by reason of the tenant's subsequent admission. 1 

There can be no estoppel if the party to whom the representation 
is made does not believe it to be true, for in such a case the resulting 
conduct is in no sense the effect of the preceding declaration. 2 

Estoppel does not require fraudulent intention,— In Sara I 

Chunder Dcy v. Gopal Chunder Laha? the Judicial Committee 
observed that the section “ does not make it a condition of estoppel 
resulting that the person who by his declaration or act has induced 
the belief on which another has acted was either committing or 
seeking to commit a fraud, or that he was acting with ajull know- 
ledge of the circumstances, and under no mistake or misapprehen- 
sion. The Court is not warranted or entitled to add any such quali- 
fying conditions to the language of the Act ; but even if they had the 
power of thus virtually interpolating words in the statute which 
are not to be found there, their Lordships are clearly of opinion 
that there is neither principle nor authority for any such legal 
doctrine as would warrant this. The learned counsel who argued 
the present case on either side were agreed that the terms of the 
Indian Evidence Act did not enact as law in India anything different 
from the law of England on the subject of estoppel, and their Lord- 
ships entirely adopt that view. The law of this country gives no 
countenance to the doctrine that in order to create estoppel the 
t>erson whose acts or declarations induced another to act in a parti- 
cular way must have been under no mistake* himself, or must have 
acted with an intention to mislead or deceive. What the law and 
the Indian 1 statute mainly regard is the position of the person who 
was induced to act ; and the principle on which the law and the 
statute rdst is, that it would be most inequitable and unjust to him 
that if another by a representation made, or by conduct amounting 
to a representation, has induced him to act as he would not other- 
wise have done, the person who made the representation should be 
allowed to deny or repudiate the effect of his former statement,, 
to the loss and injury of the person who acted on it. If the person 
who made the statement did so without full knowledge, or under 

1 Jacks Co. v. Joosab Mahomed , 3 (1892) 20 Cal. 296, 310, p. c., 

(*923) 48 ' Bom. 38, 25 Bom. L. R. overruling Ganga Sahai v. Hira Singh, 
<170. v (1880) 2 ( A 11 . 809, f. b., Vishnu v, 

2 Jagarnath Prasad v. Jaikishitn Krishnan , (1883) 7 Mad. 1. 

JVrasad, (1916) 1 P. L. J. 16. 
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error, sibi imputel. It may in the result be unfortunate for' him, # 
but it wo|ild be unjust, even though he acted under error, to throw" 
the consequences on the person who believed his statement anci 
acted on*t as it was intended he should do. The general principle 
is thus stated by the Lord Chancellor (Campbell), with the full con- 
currence of Lord Kingsdown, in the case of Cairncross v. Lorimer : r 
1 The doctrine will apply, which is to be found, I believe, in the laws 
of all civilised nations, that if a man either by words or by conduct 
has intimated that he consents to an act which has been done, and 
that he will offer no opposition to it, although it could not have 
been lawfully done without his consent, and lie thereby induces others 
to do that from which they otherwise might have abstained, he cannot 
question the legality of the act he had sofsanctioned, to the prejudice* 
of those who have so given faith to his words or to the fair inference 
to be drawn from his conduct. . . 1 am of opinion that, generally 

speaking, if a party having an interest to prevent an act being done 
has full notice of its having been done, and acquiesces in it, <rb as to 
induce a reasonable belief that he consents to it, and the positibn 
of others is altered by tlieir giving credit to his sincciliyHie has 
no more right to challenge the act to their prejudice than he would 
have had if it had been done by his previous license.’ ” 

It is not essential that the person making the representation 
which induces another to act must be influenced by a fraudulent 
intention. No doubt in certain cases where estoppel is successfully 
pleaded against a party seeking to act at variance with his previous 
conduct or declarations on the faith of which another has acted, 
the original statement may have been made fraudulently, but 
a fraudulent intention is by no means necessary to create an estoppel. 
The determining element is not the motive with which the repre- 
sentation has been made, nor the state of knowledge of tlu 1 party 
making it, but the effect of tke representation as having caused 
another to act on the taith of it.- “ An estoppel does not in itself 
give a cause of action ; it prevents a person from denying a certain 
state of facts. One ground of estoppel is where a man makes a 
Iraudulent misrepresentation and another man acts*uport it to his 
detriment.^ Another may be where a man makes a false statement 
negligently, though without fraud, and another person atts upon 
it. And them may be circumstances under which, where a mis- 
representation is made without fraud and without negligence, theie 
may be an estoppel. .There may be statements made, and which 
have induced another party to do that from which otherwise he 
would have abstained, which cannot properly be characterised as 
misrepresentation, but which amount to estoppel. 4 
• • 

1 (i860) 3 Macq. H. L. C. 827, 829. Lafone, (1887) 19 Q. B. D. 68, 70. 

2 Cairncross v. Lorimer , (i860) 4 Sarat Chunder Dey v. Gopal 

3 Macq. H. L. C. 82 7t • Chunder Laha § (1892) 20 Cal. 

3 Per Lord Esher in Sctyn v. 296, p. c. 
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, The existence of estoppel does not depend upon the motive, 
or on the knowledge of the matter, on the part of the person making 
the representation. It is not essential that the intention of the 
person whose declaration, act or omission has induced another to 
act or to abstain from acting, should have been fraudulent, or that 
he should not have been under a mistake or misapprehension 1 

Estoppel must be unambiguous, — To create an estoppel against 
a party, his declaration, act or omission must be of an unequivocal 
and unambiguous character . 2 An estoppel, to have any judicial 
value, must be clear and 11011-ambiguous ; it must also be free, 
voluntary and without any artifice . 3 

Estoppel on a point of law s — Estoppel refers to a belief in a fact 
and not in a proposition of law. A person cannot be estopped 
for a misrepresentation on a point of law. An admission on a point 
of law is not an admission of a “ thing " so as to make the admission 
matter of estoppel . 4 Where persons merely represent their con- 
clusions of law as to the validity of an assumed or admitted adoption, 
there is~~ .^presentation of a fact to constitute an estoppel . 5 

A party is not bound by his pleader's admission on a point 
of law . 6 

No estoppel against a statute, — The principle of estoppel cannot be 
invoked to defeat the plain provisions of a statute . 7 There is 
no estoppel against an Act of Legislature . 8 Estoppel only applies 
to a contract inter partes , and it is not competent to parties 
to a contract to estop themselves or anybody else in the face of an 
Act . 9 

Estoppel by remaining silent, — When silence is of such a character 
and under such circumstances’ that it would be fraud upon the 
other party, for the party which has kept silence to deny what 
his silence has induced, it will operate as an estoppel . 10 A man 
is bound to speak out in certain cases, and his very silence becomes 
as expressive as if he has openly consented to what is said or done 
and had become a party to the transaction. 

4 - 

1 Pickard v. Sears , {1837) 6 A. & Bom. 360; 2 Bom. L. R. 25. 

E. 469. ,, 7 Jagadbandhu Saha 'v. Radha 

2 Gajanan v. Nilo , (i9°4) 6 Bom. Krishna Pal , (1909) 36 Cal. 920 ; 

L. R. 864. Abdul Aziz v. Kantht Alallik, (1910) 

3 Mowji v. National Bank of 38 Cal. 512. 

India , ( 1 900) 2 Bom. L. R. 1041 ; 8 Shridhar v. Babaji, (1914) 16 

Rani Mewa Kumar v. Rani Hulas Bom. L. K. 586. 

Kuwar, (1874) 13 Bong. L. R. 9 Barrow* s caie, (1880) 14 Ch. D. 

312, P. c. 432, 441 ; Madras Hindu Mutual 

4 Jagwant Singh v. Silan Singh , Benefit Permanent Fund v. Ragava 

(1899) 21 All. 285. Chetti, (1895) 19 Mad. 200. 

5 Dhanraj v. Soni , (1925) 2 7 10 Jakhomull Meherct v. Saroda 

Bom. L. R. 837. Prosad Dey, (1908) 7 C. L. J. 604 ; 

0 Narayan v. V enkatacliarya , Dhanfiat Rai v. Guranditta Mai , 

<1904) 28 Bom. 408; 6 Bom. L. R. (1921) 2'Lah. 258. 

434 ; Krishnaji v. Rajmal t (1899) 24 
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Thisl section does not apply to a case in which a belief other- 
wise cau^Yl has been only allowed to continue by reason of any- 
omission on the part of the person against whom the estoppel is- 
sought to be raised . 1 

Estoppel by a recital in a deed. — A recital in a deed or other 
instrument is in some cases conclusive, and in all cases evidence 
as against the parties who make it, and it is of more or less weight 
or more or less conclusive against them according to circumstances. 
It is a statement deliberately made by those parties, which, like 
any other statement, is always evidence against the persons who* 
make it. But it is no more evidence as against third persons than 
any other statement would be . 2 • 

In a registered sale-deed it was stated that the vendor had 
received consideration in full and there was also an acknowledgment 
of the vendor at the foot of the deed to the same effect . TJic vendor 
had also parted with all title-deeds relating to the property sold* 
The vendor subsequently mortgaged the property to the plainrtiff, 
who had no knowledge that the full amount of the Voj\arftleration 
money wa# not paid, though he knew that the vendor was in posses- 
sion of a portion of the property. It was held that the defendant 
was estopped from contending that she had a lien on the property 
sold for unpaid balance of the purchase money by her acknowledg- 
ment of the receipt of the full amount of consideration money and 
by her act of handing over the title-deeds . 3 

Estoppel by attestation, — Though the mere attestation of a 
deed by a relative does not necessarily import concurrence, yet 
where it is shewn by other evidence that when becoming an attesting 
witness, .he must have fully understood what the transaction was, 
his attestation may support the inference that he was a consenting 
party. The question whether attestation of a document should 
be held to imply assent is a question of fact which has to bo deter- 
mined with reference to the circumstances of each case . 4 The 
Privy Council has held that attestation of a deed does not by itself 
estop the person attesting from denying that he knew of fts contents 
or that hf consented to the transaction which it effects . 5 

If A, with the knowledge that the recital in a sale-*Iecd that 
the land, thereby conveyed, belongs to B, and is in his (B's) enjoy- 
ment as owner, attests the sale-deed executed by B in favour of the 
plaintiff, he is estoppqd from setting up thereafter his title to the 
land, even though he (A) might be the certified purchaser of the 
same in Court auction . 6 

1 Joy Chandra Banerjec v. Sree - No. 207. 

noth Chatter jee „ (1904) 32 Cal. 357. s Pandurang v. Markendeya Tuka- 

2 Brajeshware Peshakar v. Bud - ram, (192 1) 49 Cal. 334, 24 Bom. 

hanuddi , (1880) 6 Cal. 268* L. R. 557, p. c. 

3 Tehilram Gircfcharidas # v. Kashi - 6 Kandasami Pillai v. Nagalinga 

hai, (1908) 10 Bom. L. R. 403. Pillai, (1912) 36 Mad. 564. Sec 

■ 4 Chunder Dutt Misser v. % Bhagwat Ma Zet v. Mamig Gyi Nyo , (1893) 
Narain Thakur , (1898) 3 C. W. 2 U. B. R. (1892-1896), 379. 
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1 Title by estoppel. — The illustration to this section is an /example 
of title, by estoppel. An owner of property made a grant , therefrom 
of an annuity to his sister and her heirs, with a proviso' that, in 
■case of failure to pay the same, the grantee and her heirs should be 
entitled to take possession of the property. He paid the annuity 
and kept possession, and subsequently mortgaged the property 
representing that it was absolutely his own. He remained in posses- 
sion and paid the annuity till his sister's death whose heir he was. 
The mortgagees obtained a decree upon their deed, and in execution 
thereof the property was sold, and the decree-holders obtained 
possession. The heirs of tin* mortgagor sued the decree-holders 
for recovery of possession and for arrears of the annuity under the 
terms of the grant. It was held that the charge merged and was 
extinguished, and as the grantor had professed to transfer the pro- 
perty to tlje mortgagees unencumbered, lie was bound to give it over 
to then* free from encumbrance, and it would not lie in his mouth, 
nordn the mouths of his heirs, to set up the charge against the 
mortgagbrs-aiid their vendees . 1 

Estoppel cannot be pleaded in appeal A plea of estoppel should 

not be given effect to in appeal when it was not suggested in 
the written statement, nor made one of the issues in the first 
Court, nor one of the grounds of appeal, and only appears for the 
first time in the issues raised by the Appeal Court. In such a case 
the High Court can interfere in the second appeal . 2 

Estoppel created by accepting a cheque. — Credit given in a pass- 
book binds the banker, if on the faith of such credit the customer 
has altered his position, as by drawing on the credit, etc., for 
by entering the sums to the customer's credit, they lead him to 
suppose that they have received them on his account. When, how- 
ever, there has been no such alteration, the banker is allowed to 
show that the entries were made by mistake ; for the pass-book 
is only prima facie evidence against him. The plaintiff sent a cheque 
to his bankers to be cashed and credited to his accounts. The 
bankers, in ‘their* usual course of business, initialled the receipt of the 
cheque in the slip book and also certified the credit of the cheque 
as in cash 1 in the pass-book before the cheque was actually cashed 
by them. The cheque was then presented by the bankers for pay- 
ment, dishonoured by the drawee, whereupon they notified the 
dishonour to the plaintiff. The plaintiff relying on the entry in the 
pass-book in the meanwhile delivered a portion of the goods sold 
by him in consideration of the cheque, and even after the notice of 
dishonour of the cheque by the bankers continued to deliver the 
rest of the goods sold. It was held that the bankers were not liable 
to make good to the plaintiff the amount of the cheque, because 

* Radhey Lai v. Mahesh Prasad , Bom. L. 1134, P. c. 

(1885) 7 All. 864. See Ramkrishna v. 2 Narasingdas Tulsiram v. Rahi- 
* Anusuyabai , (1923) 26 Bom. L. R. 173; manbai , <1904) 28 Bom. 440, 6 Bom. 

, Milra Sen v. Janki Kuar t (1924) 26 L. R. 440. 
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the plaintiff's conduct, subsequent to the notice of dishonour, showed 
that the ej\ry in the pass-book by the bankers did not mislead him 
to any appreciable extent. 1 

Estoppel not dealt with in the Act. — The sections dealing with 
estoppel are not exhaustive. A, who had purchased land from 
X, brought a suit against B for ejectment, alleging that B was 
in wrongful possession of his land. A admitted that X had sold 
t lie same property previously to B, but contended that B as the 
Mukhtear of X had obtained possession fraudulently and by undue 
influence. B alleged that he purchased the property from X pre- 
viously, ignorant of the fact that she had no title and that in reali- 
ty P was the true owner. Subsequently B purchased from P. A 
contended that , even if X had no title, B by reason of having obtained 
possession from X, was estopped from alleging that A had no title. 
It was held that X, having no title, the conveyance to A was invalid, 
and the rule of estoppel only existed as long as the grantee claimed 
under the title of the grantor. X had title, and therefore B was ra>t 
estopped from raising that defence. 2 * ‘ ' 

# CASES. 


Submission to a Court. — Where a Court on the application . of 
a decree-holder made an order for execution, and such order was 
set aside (on appeal) on the ground that such Court had no jurisdic- 
tion to entertain the application, it was held that the decree-holder,* 
having invoked the jurisdiction of the Court, was estopped from 
calling in question an order subsequently passed by it, directing 
him to refund a sum realised under the order for execution. 3 

Mortgagee concealing his lien — Irw 1857, R and G mortgaged 
certain lands to the defendant by a registered deed. In 1870 the 
•defendant obtained a money decree against R and G and in execution 
put up the mortgaged land for sale. The plaintiff purchased it 
without notice of the mortgage and obtained possession through 
the Court. The defendant brought another suit upon his mortgage 
against R and G. He obtained a decree, and ejectejl the, plaintiff 
and got possession. The plaintiff filed a suit to recover the lands. 
It was held that he was entitled to recover, as the defendant by 
concealing his Jien had induced the plaintiff to pay full value for the 
property and he could not, therefore, retain his lien. By his omission 
to disclose his interest as required by the Civil Procedure Code 
when he brought the land to sale in execution of his decree he was 
estopped from disputing the plaintiff's title. The rule, that regis- 
tration of a mortgage amounts to noticeto all subsequent purchasers 
of the same property, does not apply to a case where there has been 


1 Mowji v. National Bank of Ramchandra, (1878) 3 Iiom. 42. 

India , (1900) 2 Bom. L. R/1041, See. Ma Hla Win v. Mating Shwe 

2 Rup Chand Ghosh v. Sdbveswar Yan, (1899) 2 U. B. R. (1897-1901) 

Chandra Chandra , (1906) 33 Cat 9 T 5* (C. P. C.) 293. 

3 Govind Vaman v. Sakharam 
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d fraudulent concealment by a judgment creditor of the<extent of 
his judgment-debtor's interest in the property brought b t y the judg- 
ment creditor to sale . 1 A mortgagee who caused the mortgaged 
property to- be sold in execution of a decree other than a decree 
obtained upon his mortgage, without notifying to intending pur- 
chasers the existence of his mortgage lien, was held to be estopped 
for ever from setting up that lien against the title of a bona fide 
purchaser . 2 

Representation to a Court as to liability to pay interest. — Where a 
judgment-debtor represented to the Court that he was liable 
to pay interest as claimed in a darkliast , and promised to pay 
it, and on the strength of that representation he obtained from the 
Court adjournment from time to time, it was held that he was 
liable to pay interest although in reality the decree contained no 
provision, as to interest . 3 

Agreement not to prefertan appeal. — After plaintiff had obtained 
a ^decree, and under it, in execution, arrested his judgment- 
debtor, Tne hatter filed a petition in Court agreeing not to prefer 
any appeal against the judgment obtained by the plaintiff, and 
the judgment-creditor at the same time agreed to release the judg- 
ment-debtor from arrest, and to take payment of the sum decreed 
to him by instalments. An order was passed by the Court, embody- 
ing this arrangement. The judgment-debtor, in contravention of 
this arrangement, preferred an appeal. It was held that the 
judgment-debtor having induced the decree-holder to believe, and 
having expressly undertaken that he would not prefer an appeal, 
and having by the representation and undertaking procured his 
own release from arrest, was esLoppcd from acting contrary to his 
deliberate representation and undertaking . 4 

Representation that the mortgage? has a right to mortgage the 
property. — A widow had held benami for her husband during 
his life, property as to which he had executed a deed of gift in her 
favour. After his death she mortgaged the property, her son 
representing her in the transaction. After her death, in a suit 
between rival purchasers of part of the property comprised in the 
deed of gift, and in the mortgage, the plaintiff derived his title from 
the son, having purchased his inherited share of the* estate, while 
the defendants relied on a purchase at a sale in execution of a decree 
obtained .by the mortgagee. It was held that this section was 
applicable. The son had represented that the gift gave a right to 
his mother to mortgage, and consequently neither he nor his repre- 
sentative in estate could be allowed to deny the truth of this repre- 
sentation, intentionally made on his part, which also had been 

1 Agarchand Gumanchand v. 3 Narayan v. Raoji , (1904) 28 

Rakhma Hanmant, (1888) 12 Bom. Bom. 393, 6 Bom. L. R. 417. 

678. 4 Protap Chttnder Dass v. Ara- 

2 Muhammad Hamid-ud-din v. thoon, .{1882) 8 Cal. 455. 

Sliib Sakai , (1899) 21 All. 309. 
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acted on by the mortgagee ; and it made no difference that the son 
had not had a fraudulent intention. As a result of the estoppel 
upon the^on, any purchaser of the mortgagee's interest, at a sale 
regularly^ carried out, would have acquired a valid title to the pro- 
perty, although such purchaser might have been fully, aware of all 
the circumstances . 1 

Representation that a lease was permanent. — Where a lessor, 
being either ignorant of his rights or uncertain of their extent, by 
his own act or representation creates or induces in the mind of his 
tenants a mistaken belief that he has a permanent interest in the 
land and may build thereon, and the tenant, relying upon the act 
or representation so made, treats his interest as permanent and incurs 
expense in building which he would n®t otherwise have done, the 
owner is estopped from denying the truth of that which he represent- 
ed . 2 

Agreement to abide by the decision of a Commissioner — In a» suit for 
possessiqn of land, the plaintiffs and defendants, while tBe case • 
was in the Court of the Munsiff, applied that a pleader might 
be appointed as Commissioner to ascertain who licld^the land 
on cither gide of the khal in dispute, and agreed that, if the 
plaintiffs were found in possession of such land, they should get a 
decree; while, if defendant No. i was found in possession, the suit 
should be dismissed. Accordingly, a Commissioner was appointed, 
and the plaintiff's suit was decreed in accordance with the Com- 
missioner's report. It was held that the agreement between the 
parties to abide by the decision of the Commissioner on the fact of 
possession was a valid agreement, and that, when that agreement 
was given effect to and carried out, it would be inequitable to allow 
the defendants to resile from it, they were estopped in equity from 
so doing . 3 

Part payment by a judgment -debtor — Oji the day fixed for payment, 
the judgment-debtor paid a portion of the money and 
obtained further time from the Court to pay the balance. On 
the judgment-debtor's tendering the balance on the day fixed 
by the Court for payment, the decree-holder rcfhsed*to accept 
the money. The Court tried the case on the merits and set aside 
the sale. It was held that the judgment-debtor was tfbund by 
the agreement, and that he was estopped from contesting the 
legality of the sale . 4 

Selling one parcel of mud as two — M, a judgment -creditor, having 
attached certairf land of his judgment-debtor, entered by 
mistake one parcel thereof in tire proclamation of sale as two parcels 

having different numbers in the list of property to be sold. This 

. 

1 Sarat Chunder Dey v, Gopcd 3 Bahir Da<> Chakravarti v. Nobin 
Chunder Laha, (1892) 20 Cal. 296, i\ c. Chunder Pol , (1901) 29 Cal. 306. 

2 Forbes v. Ralli 4 (1925)^27 .Horn. ■* Utiam Chandra Krithy v. Khetra 

L. R. 86o, p. c. Nath Cliattopadhya, (1901) 29 Cal. 577. 
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parcel was put up for sale and purchased by the decree-holder 
•himself, and was subsequently put up for sale and purchased by 
T. In a suit brought by T against M to restrain M ftmi entering 
on the land, it was held that M was estopped by his conduct from 
setting up bis title as purchaser against T . 1 2 

Executor disputing the will after acting as such. — Plaintiffs, three 
executors of the will of one A, filed a suit against the defendant, 
the fourth executor, who was A’s son, for the removal of the 
defendant and for the administration of the estate by the Court. 
All the executors had obtained probate of the will, but the defend- 
ant subsequently repudiated the will and claimed to take the estate 
of the deceased by survivorship. It was held that the defendant 
having with full knowledge n>f his rights accepted the office of execu- 
tor and taken probate of the will and under its authority collected 
assets and acted so as to cause third parties to alter their position, 
was estopped from disputing the validity of the will on the disposi- 
tions &nd conditions contained therein.- 

# Finding in a previous suit acts as an estoppel — The second defendant 
undertook to pay interest on certain debts of the plaintiff, 
and, in default, agreed to indemnify the plaintiff against all losses 
caused thereby. The second defendant having defaulted, the cre- 
ditor recovered judgment both for principal and interest on the debts, 
in a suit to which the plaintiff and second defendant were parties,, 
the Court finding that second defendant’s plea of payment of 
interest was false. In a suit by the plaintiff for recovery of damages 
against the second defendant, on account of the latter’s default in* 
payment of the stipulated interest, the second defendant again 
pleaded payment. It was held that the second defendant was equi- 
tably estopped, by reason of tha linding in the previous suit, from 
raising the contention that he had really paid the interest due to the 
creditor . 3 * 

Trustee mortgaging the trust property as his own cannot dispute the sale 
by mortgagee — A trustee, alleging that the trust property, consisting 
of land, was his own property, mortgaged it. The mortgagee 
took the u mortgage in good faith, for valuable consideration, and 
without notice of the trust. The mortgagee obtained: a decree 
against 'the trustees for the sale of the land, and the land 
was sold in execution of that decree. The trustee .consequently 
brought a suit to recover the land from the purchaser on the ground 
that it was trust property and that he had ‘■no power to transfer 
it. To this suit none of the beneficiaries undej the trust were 
parties. It was held that the plaintiff was estopped by his conduct 
from recovering possession of the land . 4 

1 Tinnappa v. Murugappa , (1883) 3 Nallappa Reddi v.. Vvidhachal a 

7 Mad. 107. Reddi , (1911) 37 Mad, 270. 

2 Srinivasa Moorthy v. Venkata 4 Gubar AH «v. Fida AH, (1883)' 

Varada Ayyangar, (1906) 29 Mad. 239. 6 All, 24. 



ESTOPPEL. 


277 


SEC. 115.] 


A haviii^ obtained a decree against B for pre-emption of certain* 
land conditional on payment of the price within a specified time, 
mortgaged^ the land to B, and in consequence of this transaction 
did not pay the price on the due date into Court for payment to B. 
He subsequently sued for redemption. B pleaded that A lost his 
right of pre-emption by reason of non-payment of price within the 
time fixed in the decree, and that he was not entitled to mortgage 
the land, not having completed his title as proprietor. It was held 
that B was estopped from raising this plea. By his accepting the 
mortgage by A, he caused A to believe that he was proprietor of 
the land and to act on that belief by not paying the money into 
Court by the specified date.' • 

Profession of Mahomedanlsm — I n a suit for a divorce from 
a Mahomedan husband, brought by a Burmese woman professing 
the Buddhist faith, but at the time of her marriage, simulating 
conversion to Islam, and married witli Mahomedan cerentonies, 
it was held that the Mahomedan law should form # the rule "of 
decision ; and that the Courts could not grant a divorce iff such a 
case when u° fault was established on the husband’s side . 2 

Settlement of accounts — A party obtained a settlement of 
mutual accounts on .favourable terms on the understanding that 
it was a final arrangement, and subsequently sued for an item 
as omitted, being the balance due on a document which ought to 
have been given up at the time but was not produced by him either 
through oversight or intention. It was held that he was estopped 
from denying that the settlement included everything Unless he 
also gave up the benefit of the settlement on his side. 3 

Family arrangement, — By a family arrangement between the 
children of the same mother by different fathers the income of 
the land in suit was divided ifito three equal shares among the 
representatives of the three different branches of the family, and 
this arrangement had lasted for upwards of thirty years. The 
plaintiff now sued for the whole of the property as descended from 
her father alone. It was held that the plaintiff was estopped by the 
family con\pact from claiming more than a third share . 4 # 

Adoption, — In a suit to set aside, an adoption brought by the 
adoptive mother against her adopted son it was found that the 
plaintiff had represented that she had authority to adopt, and this 
representation was acted on by the defendant ; that the ceremony 
of adoption was carried out on the faith of this representation ; 
that the marriage of the defendant was likewise on the strength of 
it celebrated, and the defendant performed the sradha ceremony 
• 

l Gulrang v. Vasua, (1890) P. R. Chena Curpen Chetty , (1894) 2 U. B. 
No. 131 of 1890. • R. (1892-1896) 387. 

*2 Kumal Sheriff v. Mu Shu/% Y wet, 4 U. Thumana v. Ma Saing, (1895) 

(1875) S. J. L. B.49. ' 2 U. B. R. (1892-1896) 390. 

3 Dawoodji Bamji v. C. P. L . 
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n ot ms adoptive father. It was further found that the defendant 
had been obliged to defend a suit brought against him b / an alleg- 
ed reversioner to the estate of his adoptive father, and? that for 
this purpose he had incurred heavy liabilities. It was held that 
the plaintiff was estopped from maintaining a suit for a declaration 
that the adoption was without authority and void . 1 A childless 
Hindu widow agreed with the plaintiffs father to adopt the plaint- 
iff, stating that her husband had given her authority to adopt. 
Subsequently she adopted the plaintiff and had his thread-cere- 
mony performed in the adoptive family next day, and adminis- 
tered her husband's property as the minor's guardian for about 
eighteen months, when slip repudiated the adoption and refused 
to maintain the plaintiff. It was held that the adoption being 
invalid on the ground that the widow had not, as a fact, acted 
under authority from her husband, she was not estopped from 
denying 'the adoption b}' the fact of her having treated it as effect- 
ive for the period of eighteen months. In order that an estoppel 
by conduct *may raise the invalid adoption to the level of a valid 
adoption, there must have been a course of conduct long continued 
on the part of the adopting family, and the situation of 'the adoptee 
in his original family must have become so altered that it would be 
impossible to restore him to it . 2 

No estoppel. — A son, against whom a suit ought to have been 
instituted, conducted on behalf of his mother a suit wrongly brought 
against her, knowing all the time that he and not the mother should 
have been sued, but there toeing nothing to show that it was by 
reason of any representation or conduct of the son that the plaintiff 
was led to think that the mother was the right person to be sued. 
It was held that the decree in that suit was not binding on the son, 
and did not estop him, in a subsequent suit against him, from con- 
testing the validity of that decreed 

E, being in possession of the documents of title, mortgaged 
land to the plaintiff. E and his father A borrowed money from 
one R, who obtained a decree against A, and purchased the land 
at the execution sale. In a suit for foreclosure of the plaintiff's 
mortgage against E and R, the first Court held that A was the true 
owner, but the lower appellate Court did not decide whether the 
plaintiff's mortgage was a valid transaction. It was held, on second 
appeal, that R acquired the property adversely to A and not as his 
representative, and that there was no estoppel against him . 4 

Where a landlord in execution of a money decree causes the 
sale of an occupancy holding and purchases it himself, he is not 

1 Dharam Kunwar v. Balwant See Sirdarni Dharamkour v. Randhir 
Singh , (1008) 30 All. 549. See Singh, (1882) P. R. No. 169 of 1882. 
Muhammad Niaz-ud-din Khan v. 3 Mohunl Das v. Nil Komul 
Muhammad Umar Khan , (1906) P. Dewan, ( % iSgg) 4 C. W. N. 283. 

R. No. 1 of 1907. 4 Bashi C bunder Sen v. Enayet 

2 Parvatibayamma v. Rama - AH, (£892) 20 Cal. 236. 

hrishna Ran, (1894) 18 Mad. 145. 
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cstoppe^ from pleading non-transferability without his consent 
in a subsequent suit brought by the mortgagee of the occupancy 
raiyat. 1 

In the year 1871 Government granted to thtf defendants* 
prodecessor-in-titlc a certain plot of land situate ‘at Dhandhuka. 
The grant expressly stated that a strip of land belonging to Govern- 
ment was the southern boundary of the plot so granted. This 
statement was repeated in a mortgage-deed executed by the defend- 
ant's predecessor-in-title to the defendants themselves in the year 
1893. In the year 1895 the defendants purchased the said plot 
and encroached on the strip by extending their building on it. 
Thereupon the Secretary of Stale for* India in Council brought a 
suit against them to recover possession of the strip after removing 
the defendants' encroachment. The suit was brought in the year 
1908. The defendants' plea was that they were in possession and 
enjoyment for a long time and consequently there was acquiescence* 
and estoppel on the part of the officers of Government and DHan- 
dlutka Municipality, and they wished to lead evidence *10 prove 
their pleat It was held that the defendants' title-deeds having 
brought to their knowledge the title of the Government the doctrine 
of estoppel was not applicable. 2 

The plaintiff and the defendant exchanged adjacent plots 
of land each worth more than a hundred rupees by means of an 
unregistered deed, both believing that they had effected a valid 
transfer. Possession was taken by each party and defendant 
began to erect a very costly building placing a wall thereof in the 
land he had acquired in exchange. While the building was in 
progress, the plaintiff demanded#and obtained Rs. 525 from the 
defendant on the ground that the plot he parted with was found 
to be more in extent than tin* defendant's. After the completion 
of the building the plaintiff sued the deiendant for recovery of 
his plot after removal of the defendant's building on it. The 
defendant pleaded that the plaintiff was estopped by his conduct 
from recovering the plot. It was held that the plaintiff was not 
estopped and that he was entitled to recover his plot owing to the 
absence of a registered deed of exchange as required djy ss. 54 
and 118 of Jhe Transfer of Property Act. 3 

116. No tenant of immoveable property/ or person 
dairying through such tenant, shall, during 
tenant? 1 * 1 of the continuance of the tenancy, 2 be per- 
mitted to deny that the landlord of such 
tenant had, at the beginning of the tenancy, 3 a title to 

• 

1 Asmatunnessa Khatun Haven - India , (1910) 35 Bom. 182, 13 

dia Lai Biswas, (1908I 35 Cal. 904. Bom. L. R. 92. 

2 Ranchodlal Vandravandbs Pat • 3 Ramanathan Chetty v. Ranga - 

vari v. The Secretary of Stale for nathan , (1Q17) 40 Mad. 1134 . 
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such immoveable property ; and no person who came 
land of licensee u P on an Y immoveable property f by the 
of person in license of the person in possession 4 thereof 
possession. sh^ll be permitted tD deny that such 
person had a title to such possession at the time when 
such license was given. 

COMMENT. 

The section deals with estoppel (i) of a tenant, and (2) of a 
licensee of the person in possession. 

The estoppel of a tenant is founded upon the contract between 
the tenant and his landlord. 

Where a man having no title obtains possession of land under 
a demise , by a man in possession, who assumes to give him a title 
as tenant, he cannot deny his landlord's title; as, for instance, 
if Ife takes for twenty-one years and he finds the landlord has only 
five yeaiV tide, he cannot after the five years set up against the 
landlord thefts* lerfii, though, of course, the real owner ."an always 
recover against him. He took possession under a contract to 
pay the rent as long as he held possession under the landlord, and 
to give it up at the end of the term to the landlord, and having taken 
it in that way he is not allowed to say that the man whose title he 
admits, and under whose title he took possession, has not a title . 1 
This is estoppel by contract. The estoppel arises, not by reason 
of some fact agreed or assumed to be true, but as the legal effect 
of carrying the contract into execution, of the tenant taking posses- 
sion of the property from the hand of the lessor . 2 

There is no distinction between the relation of a tenant and 
that of a licensee in whose case the law itself implies a tenancy and 
to whom the same principles apply . 3 

Whether a tenant should be In possession of property to estop 
him from denying his landlord’s title.— A Full Bench of the Madras 
High Court has held that a tenant who has executed a lease but 
has not been put into possession by the lessor, is estopped fropi denying 
his lessor's title in the absence of proof that he executed the lease 
in ignorance of the defect in his lessor's title or that bis execution 
of the lease was procured by fraud, misrepresentation or coercion . 4 

The Bombay High Court has held that .the section is compre- 
hensive enough to cover all cases of tenancy . 5 ,In an ejectment 
suit brought by an Inamdar against persons claiming to hold as 
Mirasi or permanent tenants, it was conceded that the Inam rights 
in the land in suit appertained to a Saranjam held on political tenure 

1 Per Jesscl M. R. in In re (1835) 3 A. t & E. 188. 

Stringer's Estate , (1877) 6 Ch. D. 1, 9. 4 Venkata Chetty v. Aiyanna 

2 Bamanda% v. Nilmadhab , (1916) Gourtdan, ( 1916) Mad. 561, F. B. 

44 Cal. 771, 777. 5 Vasudev Daji v. Babaji Ranu , 

3 Doe dem % Johnson v. Bay tup, (1871) 8 B. H. C. (A. C. J.) 175. 
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and tha& the present incumbent of the Saranjam was the plaintiff. 
The defendants resisted the plaintiffs claim to eject them on the 
ground that the Inam rights were merely the right tp receive the, 
royal share of the revenue and that the proprietary rights in the soil 
were, prior to the date of the grant, vested in the grantee of the 
Inam, had descended to his heirs independently of the Inam and 
furnished the leasehold or Mirasi right. It was held that the 
defendants' contention involved the denial of the title to the rever- 
sionary rights in the lands in the defendants' occupation of the 
successive Saranjamdars approved by Government. The defendants 
had, however, been continuously payipg rent for their holding to 
the successive Saranjamdars including the plaintiff. They were 
thus estopped by attornment from disputing the plaintiff's title.* 

The decisions of the Calcutta High Court are* not unanimous 
on the point. In a case it laid down that the words “ at fh<4 begin-, 
ning of the tenancy " in this section only apply to cases in which 
tenants are put into possession of the tenancy by Hie person to 
whom they have attorned and not to cases in which the tenants 
have previously been in possession. Where, A, a ryot, being in 
possession of a certain holding, executed a kahuliat regarding this 
holding in favour of B (who claimed the land, in which the holding 
was included, under a derivative title from the last owner), and 
paid rent to B thereunder, it was held that A was not estopped 
by this section from disputing B’s title . 2 In a later case it held 
down that the rule that a tenant is estopped from denying the 
title of his landlord applies onlj r to "the title of the landlord who 
lets the tenant in. If the tenant did not obtain possession from 
a person* who was only recognised as landlord either by express 
agreement, or by attornment, or formal acknowledgment by pay- 
ment of rent, he may always* show that his conduct was due to 
mistake or ignorance of facts relating to title, misrepresentation* 
or fraud. Where, in a suit for rent, the tenant denied the execution, 
of the kabuliat propounded *by the plaintiffs, pleaded t|jat it was 
forged and denied payment of rent under it to the* plaintiffs, and 
failed to establish his pleas, it was held that the tenant # was not 
entitled to prove that the plaintiffs were not his landlords, although 
he had not been inducted into the land by the plaintiffs . 3 

The Allahabad High Court has taken the same view as the 
Bombay and Madras High Courts. It has held " that once a person 
is the tenant of another person he cannot be allowed to deny that 
the person whose tenant he was, was the owner when the tenancy 
was created. He can, no doubt, admit that his landlord was the 
owner at the commencement of the tenancy and allege and prove 
by evidence that the landlord's estate has subsequently come to 

1 Trimbak Ramckandra Shekh (1885) 11 Cal. 519. 

Cnlant Zilani , (1909) 34 Bom. 329, 3 Ketu Das v. Surendra Nath Sinha # 

iz Bom. L. R. 208. " * - (1903) 7 C. W. N. 596. 

2 Lai Mahomed v. K allanus. 
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an end, but lie cannot deny that at the commencement of the 
tenancy the person with whom he entered into the contract* was the 
owner of the .property. The words ‘ at the beginning of the tenancy/ 
are expressly inserted in the section to show that the tenant is not 
prevented from showing that after the tenancy commenced the 
estate of the landlord devolved on some other person/' 1 

A tenant who has been let into possession cannot deny his land- 
lord's title, however defective it may be, so long as he has not openly 
restored possession by surrender to his landlord. 2 3 A tenant who 
wishes to dispute his landlord's title must not only see that the 
tenancy has come to an end, but that the possession which was in 
him as a tenant has been surrendered. A tenant who holds over 
and remains in possession cannot be allowed to use that possession 
as a lever to support a case in which he denies the landlord's title. 

1. fH 1 Immoveable property/ — A several fishery is considered 
imfrioveable property for the purposes of this section. 4 

2. 1 During the continuance of the tenancy/— A tenant is 
only precluded, during the continuance of the tenancy, frtfm denying 
that the landlord had ‘at the beginning of the tenancy * a title to 
the property, the subject of the tenancy. The words of the section 
leave it open to the tenant to show that his landlord's title has 
subsequently expired. 5 Lf the term of lease has expired when a suit 
is brought, the tenant can dispute the title of the landlord. Similarly 
a tenant is not precluded by an admission of tenancy from showing 
that the nature of the tenancy asserted by him to the knowledge 
of the landlord has been, for a period prescribed by the limitation 
Act, pro tanto adverse to ih^ right to evict either at will or on notice 
given. 6 

3. *At the beginning of the tenancy/ — These words only 
apply to cases in which tenants are put into possession of the tenancy 
by the person to whom they have attorned, and not to cases in 
which the,, tenants have previously been in possession. 7 A, a ryot, 
being in possession of a certain holding, executed a kabuliat regarding 
this holding in favour of B (who claimed the land, in which the 
holding was included, under a derivative title from the last owner), 
and paid rent to B thereunder. It was held that A wasmot estopped 
from disputing B's title. 8 


1 Per .Richards, C. J., and Italic], 
J., in Ganpat Rai v. Multan, (iyio) 
38 All. 22b, 228. 

2 Bilas K unway v. Desraj Ramjit 
Singh, (1915) 37 All. 557, 507, 17 
Bom. L. R. 1006, p. c. 

3 Ekoba v. Dayaram , (1919) 22 

Bom. L. R. 82. 

• * Lakshman v. Ramji , (1920) 

23 Bom. L. R. 939. 


5 Bala Kushdba v. Abai Amrita 
V'aghmode , (1909) 11 Bom. L. R. 

1093; Devidas v. Shamal, (1919) 22 
Bom. L. R. 149; A t\i Muhammad v. 
Shankar Das , (1925) 6 Lah. 319. 

S Fatesmgji v. Bamanji, (1903) 
5 Bom. R. 274. 

7 Lai Mahomed v. K allanus, 
(1885I 11 Cal. 519. 

8 Lai Mahomed v. Kallanus, Ibid . 
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4. ‘ No person who came upon any Immoveable property by 
the license *of the person In possession, etc/ — Where it is proved 

that the occupation by a person of immoveable property is by 
permission of another, the occupier is estopped from denying the 
other's title . 1 There is no distinction between the case of a tenant 
and that of a common licensee. Both are let into possession by the 
act of the landlord, and the licensee by asking permission admits 
that there is a title in the landlord, and the law under such circum- 
stance implies a tenancy . 2 

Mortgage- and mortgagee. — As between a mortgagor and 
his mortgagee neither can deny the title t>f the other for the purpose 
of the mortgage. A mortgagor cannot derogate from his grant so 
as to defeat his mortgagee's title, nor can the mortgagee deny the 
title of his mortgagor to mortgage the property . 3 • 

Benami title. — Where a lease is executed by a tenant in favour 
of a benamidar , the real owner is regarded as the landlord whose 
title the tenant is estopped from denying under this section. In 
a suit by shch benamidar for rent, the tenant can deny his right 
to sue on the ground that he is not the person entitled. A benamidar 
has no right to sue unless he can show a legal right to sue under 
the general law * 

The defendants entered into possession of plaintiff's property 
by executing a registered kabuliat, but no lease was executed. In 
a suit by the plaintiff to recover rent, the defendants pleaded that 
without a lease there was no contract tff tenancy and that the plaint- 
iff was not entitled to recover the rent. It was held that in view 
of the fact that the defendants entefed into and continued in occupa- 
tion of the land with the plaintiff's consent, they could not be heard 
to say that they were not liablt* for rent for use and occupation.* 

CASES. 

Where a tenant at fixed rates, who having mortgaged his 
fixed rate holding by a usufructuary mortgage and put the mortgagee 
in possession, was ejected by the Zamindar, subsequently sued 
the mortgagee, who had remained in possession after his mortgagor's 
ejectment, fry* redemption, it was held that the mortgagee could 
plead successfully that the mortgagor's interest in the holding had 
determined by the ejectment of the mortgagor . 6 

The plaintiff # sued 'for possession of a certain house, alleging 
the expiry of the # lease ( kabuliat ) on which the defendants hr Id it 
as tenants. The Mamlatdar dismissed the suit, being of opinion 

1 See Mah JJli v. Mating San Sammandam Pillat, (1908) 31 Mad. 

Dun , (1892) P. J. L. B. 4. 461 ; Bogar v. Karam Singh , (1906) 

2 Per Coleridge, J., in Doe dem. P. R. No. 141 of 1906. 

Johnson v. Baytup , (1835) & E. 5 SJieo Karan Singh v. Maharaja 

188, 192. * Parbhu Narain Singh, (1909) 3 1 All. 

3 Hillaya v. Narayanappa? ( 1911) 276, f. b. 

13 Bom. L, R. 1200. 6 Nakchedi Bhagat v. Nahchedi 

4 Kuppu ' Konan v. Hhirugnana Misr, (1896) 18 All. 329. 
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that the plaintiff had no title to the house when he granted the 
lease, and that the house belonged to the defendants^ When they 
passed the Jease. It was held, reversing the decree, that the de- 
fendants (tenants) having executed the kabuliat could not deny 
the plaintiff’s title as a ground for refusing to give up possession, 
and the Mamlatdar himself, therefore, could not go into the ques- 
tion. 1 

117 . No acceptor of a bill of exchange shall be 
acoe St tor P o bm P erm ^ted to deny that the drawer had 
of exchange, ba!- 1 authority to draw such- bill or to endorse 
Jee or licensee it ; nor shall any bailee or licensee be 
permitted to deny that his bailor or licensor had, at the 
time wjicr. the bailment or license commenced, authority 
to m&ke such bailment or grant such license. 

Explanation (i). — The acceptor of a bill of ex- 
change may deny that the bill was really drawn by the 
person by whom it purports to have been drawn. 

Explanation (2). --If a bailee delivers the goods 
bailed to a person other than the bailor, lie may prove 
that such person had a right to them as against 
the bailor. 

COMMENT. 

Estoppels in the case of negotiable instruments are instances 
of estoppel by agreement or contract. See ss. 41 and '42 of the 
Negotiable Instruments Act. 

" The acceptance of a bill of exchange is also deemed a conclusive 
admission , as against the acceptor, of the existence of the drawer 
and the genuineness of his signature, and of his capacity to draw ; 
and if the bill be payable to the order of the drawer, of his capacity 
to indorse ; and if it be drawn by procuration, of the authority of 
the age\]t to draw in the name of the principal ; . . . ancFit matters 
not in this respect, whether the bill be drawn before or after the 
acceptance." 2 

Under this section an acceptor of a bill of exchange cannot 
deny that the drawer had authority to draw or endorse it. He 
may deny that the bill was really drawn by the person by whom it 
purports to have been drawn. A "bailee or licensee cannot deny 
that his bailor or licensor had, when the bailment or license com- 
menced, authority to make it. But a bailee, if he delivers the 
goods bailed to a third person, may pro\je that that person had 
a right to them as against the bailor. * t 

1 Patel Kilabhai Lallubhai v. 2 Taylor, nth Edn., s. 851, p. 
Hargovan Mansukh , {1894) T 9 Bom. 574. 

*33. r 
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The bailee and the licensee are placed in the same position 
as the tenant in the preceding section. The bailee is protected 
by the bailor's title so long as any better title is not advanced. 

Sections 115, 116 and ir 7 cover certain well-known cases of 
estoppel by agreement, but they are not exhaustive of the doctrine 
of estoppel by agreement. 1 Agents, for instance, are not ordi- 
narily permitted to set up the adverse title of a third person to defeat 
the rights of their principals. 

Forged endorsement. — No person can claim a title to a negotia- 
ble instrument through a forged endorsement . Such endorsement 
is a nullity and must be taken as if no such endorsement was on the 
instrument/ 2 

English law. — This section is in accordance with English law, 
oxce.pt as to the lirst explanation under which the acceptor may * 
show that the signature of the drawer is a forgery, while in England 
he is not allowed to do so on the ground that he is bound to know 
his own corespondent's signature. 

In a suit for royalty, brought by the licensors oi certain jute 
trade-marks against the licensees, the defence taken was that the 
plaintiffs had no title to the marks in question, and that the license 
was void. It was held that by virtue of this section the licensees 
were estopped from questioning their licensor's title, or the validity 
•of the license. 3 

1 Rup Chand Ghosh v. S awes war C;if. 239. 

Chandra Chandra , (190O) 33 Cal. 915. 3 Hannah v. J a noth Co., 

2 Bankit Behan Sikdar v. Serve- *(1914) 42 Cal. 2O2. 
tarv of State Joy India , (1 90S) 30 
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118. All persons shall be competent to testify 
unless the Court considers that they are 
\cst\iy. may prevented from understanding the ques- 
tions put to them, or from giving rational 
answers to those questions, by tender years, extreme old 
age, disease, whether of bodj' or mind, or any other cause 
of. tlie same kind. 

Explanation . — A lunatic is not incompetent to 
testify, unless he is prevented by his lunacy frem under- 
standing the questions put to him and giving rational 
answers to them. 

COMMENT. 

Under this section all persons arc competent to testify, unless 
they are, in the opinion of the Court, unable to understand the ques- 
tions put to them or to give rational answers to those questions. 

1. 4 Competent to testify/ — The competency of a person to 

testify as a witness is a condition precedent to the administration to 
him of an oath or affirmation, and is a question distinct from that 'of 
his credibility when he has been sworn or has affirmed. In deter- 
mining the question of competency, the Court, under this section, 
has not to enter into inquiries as to the witness's religious belief, or 
as to his knowledge of the consequences of falsehood in this world 
or the n6xt. -It has to ascertain, in the best way it can, whether, 
fioin the extent of his intellectual capacity and understanding, he is 
able to give a rational and intelligent account of what he has seen or 
heard or done on a particular occasion. If a person of tender years 
or of very advanced age can satisfy these requirements, his compe- 
tency as a witness is established. 1 If a boy in spite of his smallness 
can both understand questions and give rational answers to them 
he should be examined. 2 

With respect to children, no precise age is fixed by law, within 
which they are absolutely excluded from giving evidence, on the 
presumption that they have not sufficient understanding. Neither 
can any precise rule be laid down respecting the degree of intelli- 
gence and knowledge which will render a child a competent witness. 
In all questions of this kind much must,ever depend upon the good 

i Queen-Empress v. Lai Sahai , 2 Queen-Empress v. Ram Sewak >. 

(1888) n All. 183. (1900) 23 All. 90. 
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sense and discretion of the Judge. In practice, it is not unusual to 
receive the % testimony of children of eight or nine years of age 
when they appear to possess sufficient understanding. 1 

The Court is not bound, before taking the deposition of a child 
witness, to ascertain by a preliminary examination whether the. child 
has capacity to understand the questions put to it and to give 
rational answers to them, but the competency of such a witness may 
be tested during the course of its examination. 2 According to the 
Bombay High Court when the witness is of tender years the Court 
should satisfy itself that the witness is competent to testify. 3 

There is a conflict of opinion on the question whether the omis- 
sion to administer an oath or aflirmatiorf under the Oaths Act to a 
witness of tender years renders his evidence inadmissible. Accord- 
ing to the Bombay, Calcutta and Patna High Courts .such evidence 
is admissible. 4 The Allahabad High Court has held in t\?o cases 
that such evidence is inadmissible. 5 * But it has taken a different 
vi$w in a later decision in which it lays down that the, fact that*a 
Court has advisedly refrained from administering an oath to a 'witness 
is not sufficient by itself to render the statement of such witness in- 
admissible. A Court should only examine a child of tender years as 
a witness after it has satisfied itself that the child is sufficiently 
developed intellectually to understand what it has S( en and to after- 
wards inform the Court thereof, and if the Court is so satisfied it is 
best that the Court should comply with the provisions of s. 6 of the 
Indian Oaths Act in the case of a child just as in the case of any 
other witness.* 5 The Madras High fourt of late has taken the 
same view as the Calcutta High Court, 7 though in an earlier case it 
held that .such evidence was not admissible. 8 The former Chief 
Court of Lower Burma held that such evidence was inadmissible. 9 

Explanation.— The explanation applies to the case of a mono- 
maniac or person afflicted with partial insanity. Such a person will 
be an admissible witness if the Judge finds him upon investigation 
capable of understanding the subject with respect to which he is 
required to testify. 10 • * 

When *an accused is a competent witness.— An accused person 
cannot be a competent witness on his own behalf because under 


1 Taylor, it tli Edn., s. 1377, p. 936. 

2 Nafar Sheikh v. Empwqr, (19*3) 
41 Cal. 406. 

3 Emperor v. Harf Ramji , (1918) 

20 Bom. L. R. 365. • 

4 Queen-Empress v. Shava, (1891) 
16 Bom. 359; Emperor v. Kusha 
Yamaji Sutar, (1903) 5 Bom. L.R. 551; 
Queen v. Sewa Bhogta, (1874^14 Bong. 
L. R. 294, F. b. ; Fatu Santal v. 
King-Emperor , (1921 1 ) 6 P. L? J. 147. 

5 Queen-Empress v. Mam, *(1888) 

no All. 207 ; Queen-Empress v. Lai 


Sakai, (1888) 11 All. 183. 

6 Emperor v. Dhani Ram, (19 15J 38 
All. 49. 

7 Re China Venkadu, (1918) 38 
Mad. 550. 

8 Queen-Empress v. 1 iraperumal , 
(1892) 16 Mad. 105. 

9 Deya v. King- Emperor, (1916) 
9 L. B. R. 88. 

10 Regina v. Hill, (1851) 2 Den. 

C. C. 254 ; Spittle v. Walton, (1871) 
L. R. 11 Eq. 420. 
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s. 342 of the Criminal Procedure Code no oath shall be administei- 
ed to the accused.” Where there are two accused a Magistrate 
cannot convert one of them into a witness against the other except 
when a pardon has been lawfully granted . 1 2 Where two persons are 
jointly charged and tried and are convicted, and a new trial is after- 
wards ordered of one of such persons, the other person can upon such 
trial be lawfully examined as a witness.- Where there are several 
accused persons, one of whom is a European British subject and 
claims to be tried by a special Jury, the other accused who are to be 
tried separately can be competent witnesses in the trial before the 
special Jury . 3 

CASE. 

During the course of a police investigation into a case of house- 
breaking and" theft, several persons were arrested, one of whom 
madf certain disclosures to the police and pointed out several 
houses which had been broken into by his accomplices. There- 
upon the pblice discharged him, and made him a witness. At the 
trial he gave evidence against his accomplices, who were all 
convicted. It was held that his evidence was admissible under 
this section though he had been illegally discharged by the 
police . 4 

119. A witness wlvo is unable to speak may give 

his evidence in any other manner in which 
nesses™ w,t ~ he can make it intelligible, as by writing or 
by signs ; but such writing must be written 
and the signs made in open Court. Evidence so given 
shall be deemed to be oral evidence. 

120. In all civil proceedings the parties to the 
Parties to suit, and the husband or wife of any 

civil suit, and party to the suit, shall be competent 
husbands . ■ witnesses. In criminal proceedings against 

Husband or an y person, the husband or wife of such 
under criminei person, respectively, shall be a competent 
trial - witness. 

COMMENT. 

0 v 

Husbands and wives are competent witnesses for or against each 
other in civil as well as criminal proceedings. 


1 Reg, v. Hanmanta, (1877) 1 

I 3 om. 610. See Nabi Bakhsh v. The 
Emperor of India, (1902) P. R. 
No. 12 of 1902 (Cr.) ; All ad cul v. 
The King-Emperor of India , (1906) 
P. R. No. 9 of 1906 (Cr.). 

2 Muhammad Ali v. The Crown, 


(1878) P. R. No. 2£ of 1878 (Cr.); 
King-Emperor of India v. Sobha 
Ram , (1994) P. R. No. 8 of 1904 (Cr.).. 

3 Empress v. Durant, (1898) 23 
Bom. 213, 

4 Queen-Empress v., Mona Puna * 
(1892) 16 Bom. 661. j • 
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English law. — In criminal cases a husband and wife are not 
competent .witnesses for or against each other. A husband and wife 
are, however, competent to give evidence when an injury to person 
•or property has been committed by the one against the other. 

121 . No Judge or Magistrate shall, except upon 
the special order of some Court to which 
Magistrates and he is subordinate, be compelled to answer 
any questions as to his own conduct in 
Court as such Judge or Magistrate, or as to anything 
which came to his knowledge in Court as such Judge or 
Magistrate ; but he may be examined as to other matters 
which occurred in his presence whilst he was so acting. 

Illustrations. 

^ > 

(а) A, on liis trial before the Court of Session, says that a deposition 
was improperly taken by 13, the Magistrate. 1* cannot be compelled, to answer 
questions as^to this, except upon the special order of a superior Court. 

(б) A is accused before the Court of Session of having given false evidence 
before 13, a Magistrate. 13 cannot be asked what A said, except upon the special 
order of the superior Court. 

(c) A is accused before the Court of Session of attempting to murder a 
police-officer whilst on liis trial before 13, a Sessions Judge. 13 may be examined 
as to what occurred. 


COMMENT. 

Sections 121-132 declare exceptions to the general rule that a 
witness is bound to tell the whole truth, and to produce any docu- 
ment in his possession or power relevant to the matter in issue. 1 

The privilege given by this section is the privilege of the witness, 
that is, of the Judge .or Magistrate of whom the question is asked. 
If he waives such privilege, or does not object to answer such ques- 
tion, it does not lie in the mouth of any other persqn to,assert the 
privilege. 2 The privilege of the Judge Or the Magistrate extends 
- only " to *his own conduct in Court as such Judge or Magistrate, or 
as to anything which came to his knowledge in Court as such Tudge 
or Magistrate.” 

, Judge or Magistrate as a witness.— " A judge, before whom 
a cause is tried, must conceal any fact within his own knowledge, 

■ unless he be first sworn ; and consequently, if he be the sole judge, 
it seems that he cannot depose 4 as a witness, though if he be sitting 
with others, he may then be sworn and give evidence. In this last 
•case, the proper course appears to be that the judge, who has thus 
« become a witness, should leave the bench, and take no further 

1 The Queen v. Gbpat Doss, (1881) 2 Empress of India v. Chidda 

3 Mad. 271, 277, F. B. $ Khan , (1881) 3 All. 573, f.b. 


10 
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judicial part in the trial, because he can hardly be deemed capable 
of impartially deciding on the admissibility of his own testimony, or 
of weighing it against that of another / 11 

A person having to exercise judicial functions may give evidence 
in a case pending before him when such evidence can and must be 
submitted to the independent judgment of other persons exercising 
similar judicial functions sitting with him at the same time . 2 

Where a Judge is a sole judge of law and fact, he cannot give 
evidence before himself or import matters into his judgment not 
stated on oath before the Court in the presence of the accused . 3 
The accused is entitled to have nothing stated against him in the 
judgment which was not stated on oath in his presence, and which- 
he had no opportunity of testing by cross-examination and of re- 
butting . 4 If the Judge knew any facts concerning the case, he is 
bound to state to the accused, so far as he could, what were the facts 
he hitiiself observed and to which he himself could bear testimony ; 
arid the prispner in such situation has a right, if he thought fit, to 
cross-ex&mine the Judge whose evidence should be recorded and 
form part of the evidence in the case . 5 

122. No person who is or has been married shall. 
tions° mn dOTtar compelled to disclose any communicar 
marriage. imns tion 1 made to him during marriage 2 by any 
person to whom lie is or has been married ; nor shall he 
be permitted to disclose any such communication , 3 
unless the person who, made it, or his representative in* 
interest , 4 consents, except in suits between married per- 
sons, or proceedings in which one married person is pro- 
secuted for any crime commit f ed against the other. 

COMMENT. 

" This enactment (section) rests on the obvious ground that tlm 
admission of such testimony would have a powerful tendency to 
disturb, the. peace of families, to promote domestic broils, and to* 
weaken, if not to destroy, that feeling of mutual confidence which 
is the mbst endearing solace of married life. The protection is not: 
confined to cases where the communication sought to be given in 
evidence is of a strictly confidential character, but the seal of the 
law is placed upon all communications of .whatever nature which 
pass between husband and wife. It extends also to cases in which 
the interests of strangers are solely .involved, as well as to those in- 
which the husband or wife is a party on the record. It is, however, 

V Taylor, nth Edn., s. 1379, * Girish Chunder* Ghose v. The 

*p. 938* Queen-Empress , (1893) 20 Cal, 857, 

2 The Queen v. Moohta Singh , 866 ; Hari Kishore Mitra v.‘ Abdul 

'1870) 13 W, R. Cr. 60. Bahi Mi*h t (1894) 21 Cal. 920, 

3 Queen-Empress v. Manikam, 3 Hurro Chnnder Paid, (1873)- 

<1896) 19 Mad. .263; Empress y., : 20 W. *R, Cr.,76. 

Donnelly, ,(1877) 2 Cal. 40 5., 
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limited to such matters as have been communicated * during the* 
marriage/" 1 * - 

1« ‘’Cbmpelled to disclose any communication/— This ex- 
pression implies that the party concerned is made or allowed to say ' 
• ,or do something by way of disclosing a communication made during 
marriage. 2 A document, even though it contains a communication 
from a husband to a wife or vice versa , in the hands of third persons, 
;is admissible in evidence ; for, in producing it, there is no compulsion 
on or permission to the wife or husband to disclose any communi- 
cation. The section protects the individuals, and not the commuiii- 
cation if it can be proved without putting into the box for that pur- 
pose the husband or the wife to whtyti the communication was 
made. 3 * 

2. ‘ During marriage.’ — The protection conferred by this sec- . 

'•Lion is limited to such matters as have been communicated during 
marriage. A communication made to a woman before marriage « 
would not be protected. But the privilege continues even after Ihe 
marriage has been dissolved by death or divorce. 9 • 

3. * Permitted to disclose any such communication.’— 

Even if one of the spouse is willing to disclose a communication, he 
-or she will not be permitted to disclose it unless the person who 
made it or his representative in interest consents, except in suits or 
prosecutions between married persons. 

On a trial for the offence of breach of trust by a public servant, 
a letter was tendered in evidence for the prosecution which had been 
sent by the accused to his wife at PoAdiclierry and had been found 
on a search of her house made there by the police, it was held that 
the letter. was admissible in evidence against the accused. 4 

4. * Representativ in interest.’ — -Where* there is no "re” 
presentative in interest ’’ who can consent, under this section, to the ‘ 

•disclosure of communications made by a deceased husband to his 
wife during marriage, the wife should not be permitted, even if will- 
ing, to disclose such communications. The widow of a deceased 
husband is*not his" representative in interest ’’ for'thc purpose of 
giving such consent. 6 

1 23. JJo one shall be permitted to give any evidence 
^o^^affairs of derived fr°m unpublished official records 
state. 1 ’ ° relating to any affairs of State, except with 

the permission«of the officer at the head of the Depart- 
ment concerned, who sharll give or withhold such per- 
mission as he thinks fit. 

1 Taylor, nth Edn. f s. yog- A , 4 Queen-Empress v. Donaghue 

pp. 617, 618. V • (1898) 22 Mad. 1. 

2 Queen-Empress » v. Ltonaghue; * Nawab Howl ad ar v. Emperor , 

<1898} 22 Mad. 1, 4. (1913) 40 Cal. 891. 

3 Ibid,' p. 3. • 



2S>2 


THE LAW OF EVIDENCE. 


[CHAP* IX, 


, COMMENT. 

This section exempts only unpublished official records relating, 
to any affairs of State except with the permission of thehdad of the 
Department, 

Statements made and documents produced by assessors before 
income-tax officers for the purpose of showing the income of such 
assessces do not refer to matters of State, and are not privileged 
under this section . 1 

124. No public officer shall be compelled to disclose 
official com- ccmmunicaticns made to him in official 
munications. cenfideneq, 1 wp.en he considers that the 
public interests would suffer by the disclosure. 


COMMENT. 

The*objcct of this section is to prevent disclosures to the detri- 
* merit ot public interests and the decision as to such detriment rests 
witn the.offiocr to whom the communication is made and docs not 
depend on the special use of the word ‘ confidential .’ 2 t Under this 
section the public officer claiming privilege has to exercise his own 
discretion in giving or refusing disclosure . 3 

1. ‘ Communications made to him in official confidence.’ — 

—Communications in official confidence import no special degiee of 
secrecy and no pledge or direction for its maintenance, but include 
generally all matters communicated by one officer to another in the 
performance of tlieir duties. .The question whether such communi- 
cation was made in the course of such performance is for the Court 
to decide . 4 , 

A statement made to the Collector by a person applying to have 
his estate taken under the Court of \Vards setting forth his financial 
position, that is to say, the details of his property and liabilities, is a 
communication made to a public officer in official confidence within 
the meaning of this section and cannot be used as acknowledgment 
of any liability .mentioned therein . 5 

12S. No Magistrate or Police-officer shall.be com- 
information polled to say whence he got any informa- 
sw to commission tion as to the commission of stay offence, 
of offences and no Revenue-officer §hall be compelled , 
to say whence he got any information as to the commis- 
sion of any offence against the public revenue. 


* V enkatachalla Chettiar v. Sam - 
pathu Chettiar , (1908) 3.? Mad. 62. 

2 Nagaraja Pillai v. Secretary 
of State for India, (1914) 39 Mad. 304’; 
Beatson v. Skene . (i860) 5 H. & N. 


3 Jehangir v. Secretary of State, 
(1903) 6 Bom. L. R. 131. 

4 N agamic Pillai v. Secretary - 
of State for India t - sitp., p. 31 1. 

5 Collector of Jaunj>ur v. Jumna * 
Prasad, € {uj22) 44 All. 360. 
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Explanation.— * Revenue-officer ” in this section 
means any officer employed in or about the business of any 
branch’of the public revenue. 

COMMENT. 

Under this section a Magistrate or a police-officer cannot be com- 
pelled to give the source of information received by him as to the 
commission of an offence. He may, if he likes, disclose the name 
of the informant. 

The accused is not entitled to elicit from individual prosecution 
witnesses whether he was a spy or an informer, or to discover from 
police officials the names of persons from whom they had received 
information ; but a detective cannot fefuse, on grounds of public 
policy, to answer a question as to where he was secreted . 1 

Although this section does not in express terms prohibit a wit- 
ness, if he be willing, from saying whence he got his inforirmtMi, the 
protection afforded by this section does not depend upon a claim of* 
privilege being made, but it is the duty of the Coui;t f apart ftom 
objection taken, to exclude such evidence . 2 * 

126 / No barrister, attorney, pleader or vakil shall 
„ r . . at any time be permitted, unless with his 

communication, client s express ct nsent, to disclcse any 
communication made to him in the course 
and for the purpose of 1 is employment as sucli barrister, 
pleader, attorney or vakil, 1 by or on behalf of his client, 
or to state the contents or condition of any document 
with wjiich he has become acquainted in the course and 
for the purpose of his professional employment, or to 
disclose any advice given by him to his client in the course 
and for the purpose of such employment : 

Provided that nothing in this section shall protect 
from disclosure — , . • 

(1) .any such communication made in furtherance 

of any illegal purpose : * 

(2) ally fact observed by any barrister, pleader, 
attorney or vakil^, in the course of his employment as 
such, showing fhat any crime or fraud has been commit- 
ted since the commencempnt of his employment. 

It is immaterial whether the attention of such 
barrister, pleader, attorney or vakil was or was not 
directed to such fact by or on behalf of his client. 

1 Amrila Lai Haxra v. Emperor , * Weston v. Peary Mohan Dass. 

( * 9 * 5 ) 42 Cal. 957. • (19x2) 40 Cal. 898, 920. 
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; Explanation . — The obligation stated in this section 

'Continues after the employment has ceased. 

Illustrations, * 

(«) A, a cjieut, says to B, an attorney — " I have committed forgery and 
l wish you to defend me.” 4 

As the defence of a man known to be guilty is not a criminal purpose, this 
•communication is protected from disclosure. 

(b) A, a client, says to B, an attorney — " I wish to obtain possession of 
property by the use of a forged deed on which I request you to sue ” 

The communication, being made in furtherance of a criminal purpose, is not 
protected from disclosure. 

(c) A, being charged with embezzlement, retains B, an attorney, to defend 
him. In the course of the proceedings, B observes that an entry has been made 

in A's account book, charging A with the sum said to have been embezzled, which 
•entry was not in the book at the commencement of his employment. 

This being a f.'ict observed by B in the course of hi£ employment, showing 
that a fraud has been committed since the commencement of the proceedings, 
lit is jiot protected from disclosure. 

COMMENT. 

This section is based upon the principle that if coinnvmications 
to a legal adviser were not privileged, a man would be deterred from 
tfully disclosing his case, so as to obtain proper professional aid in a • 
matter in which he is likely to Ik* thrown into litigation. The 
section not only protects the legal adviser from disclosing communi- 
cations made to him by his client when interrogated as a witness, 
but is not permitted to do so even if he is willing to give evidence 
•unless with the express* consent of his client. 

1. 4 To disclose any communication made to him in the course 
and for the purpose of his employment as such barrister,, pleader, 
•etc/ — Communications protected by this section must be confiden- 
tial. The word 'disclose' shows that* the privileged communication 
must be of a confidential or private nature . 1 It is not every 
-communication made by a person to his legal adviser that is privileg- 
ed from disclosure. The privilege extends only to communications 
made to him confidentially, and with a view to obtaining profession- 
al advied . 2 The section applies as much to what a witness has 
learned by obseivation, £.*#., by watching a manufacturing process 
being carried on. as to what is communicated to hin\by word of 
.mouth or writing . 3 

The section protects from publicity not merely the details of the 
■business, but also its general purport, unless it be known aliunde 
that such business falls within proviso i or 2. A solicitor is not at 
liberty to disclose the nature of his professional employment . 4 If an 

l Framji Bhicaji v. Mohartsing 2 Framji Bhicaji , v. Mohansing 
Dkansing, (1893) 18 Bom. 263, 272 ; D housing , (1893) 18 Bom. 263. 

Memon Hajee Haroon Mahomed v. 3 Gopi m Lai v. Lakhpat Rai , 
Molvi Abdul Karim, (1878) 3 Bom. (1.918)41^11.125. 
qi ; Emperor v. Rodrigues , (1603) 5 4 Framji Bhicaji v. Mohansing , 

Bom. L. R. T22. (1893) i«$Bom. 263. 
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attorney discloses the facts which came to his knowledge while fie wa? 
engaged 0 as an attorney, he will be guilty of professional misconduct . 1 

A pleid^r cannot claim privilege against disclosing a statement 
made to him by a person, if the same is not made ttf him in the 
course and for the purpose of his employment as a pleader: and 
the fact that the pleader has been acting as a professional adviser 
to the party, makes no difference. 2 

Mukhtear. — The restrictions imposed by this section extend 
also to communication made to Mu kht ears when acting as pleaders 
for their clients. 3 

Proviso 1, — This proviso differs from the English law. Under 
it any communication made in furtherance of an ‘illegal purpose ’ 
is not privileged. Under the English law the purpose must be 
' criminal ' and not merely f illegal.' 

CASES. * 

At an interview between a solicitor and u client, the solicitor, 
took down a certain statement made by a person named A B, who 
was in his client's company, and whose name was communicated to 
him in the course and for the purpose of his professional employ- 
ment. A B was afterwards tried for defamation. At the trial, the 
solicitor was called as a witness for the prosecution, and was asked 
(a) the name of his client ; (6.) the name of the person who accom- 
panied the client and made a statement to him ; and (c) the matter 
in which his client employed him. The solicitor declined to answer 
ail the three questions on the ground of privilege. It was held that 
(a) the solicitor was bound to disc lose .the name of the client ; (6) he 
was bound to disclose the name of the person who accompanied tho 
client an/1 made a statement to him ; (c) he was not bound to dis- 
close the matter in which the client employed him. 

Where defendants at an interview, at which t lie plaintiff was 
present, admitted their partnership to their attorney who was then 
also acting as attorney for the plaintiff, it was held that the attorney 
"was not precluded by this section from giving evidence of his admis- 
sion to him : first, because the defendants' statements, having been 
made in jthe presence and hearing of the plaintiff, could not be 
regarded as confidential or private; second, because those statements 
did not appgar to have been made to the attorney exclusively in his 
character of attorney for the defendants but to have been addressed 
to him also as attorney for the plaintiff. 

127. The provisions of section 126 shall apply to 
'i interpreters,* and the clerks or servants* 

preters, eti n er " of barristers, pleaders, attorneys and vakils. 

1 In re an * Attorney , (19-24) 26 4 Framji Bhicaii v. Mohaiising 

Bom. L. R. 837 , F. B. " $ Dhansing , sup. 

2 Emperor v. Bala Dhartna , (1002) 5 Me man Hajee Jlaroon Mahomed 

4 Bom. L. R. 460. • # v. Molvi Abdul Karim, (1878) 3 

3 Abbas Peada v, Queen-Empress, Bom. 91. 

(1898) 25 Cal. 736. 
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COMMENT. 

This section extends the privilege given by s. 126 to interpreters; 
-clerks, or servants of lawyers. It extends to a communication 
made to a v pleader’s clerk the same confidential character that 
attaches to a communication to the pleader direct under s. 126. 1 

128. If any party to a suit gives evidence therein 
^Privilege not at his own instance or otherwise, he shall 
vohinteering not be deemed to b.ave consented thereby 
evidence. to such disclrsure as is mentioned in sec- 
tion 126 ; and, if any party to a suit or proceeding calls 
any such barrister, pleader, attorney or vakil as a witness, 
he shail be deemed to have consented to such disclosure 
onljSjif he questions such barrister, attprney or vakil on 
.matters which, but for such question, he would not be 
at liberty to disclose. 

129. No one shall be compelled to disclose to the 

Confidential Court any ccnlidfntial communication 

<ommunicatxons } ias taken place between him and 

advisers. his legal professional adviser, unless he 

offers himself as a witness, in which case he may be com- 
pelled 1 to disclose any such communications as may 
appear to the Court nec(ssary to be known in order to 
-explain a«v evidence which he has given, but no others. 

COMMENT. 

This section applies where thp client is interrogated, and 
whether he be a party to the suit or not. If a party becomes a 
witness of his own accord he shall, if the Court requires it, be made 
to disclose everything 1 necessary to the true comprehension of his 
testimony.^ t 

1, 4 Compelled.’ — This word does not mean subpoenaed. The 
section uses the words * compelled to disclose ’ with reference to the 
case when a man has offered himself as a witness, ai\d must refer 
to some force put upon the witness after he is in the witness-box. 3 

CASE. 

Letters written by one of the defendant's servants to another, 
for the purpose of obtaining information with a view to possible 
future litigation, are not privileged, even though they might, under 
file circumstances, be required for the use of the defendant's solicitor. 
In order that privilege may be claimed, it must be shown on the 

1 

1 Kameshwar Pcrshad v. Amanu - pany , (i$8o) 4 Bom. 576, 581. 

Julia, (1898) 26 Cal. 53. 3 Moher Sheikh v. Queen-Empress, 

2 See Munchershaw Besonji v. (1893) ari Cal. 392, 400. 

The New Dhurumsey S. & W . Com * 



WITNESSES. 


SECS. 127 - 131 .] 


297 


face of the affidavit that the documents were prepared or written 
merely for the use of the solicitor . 2 

130. No witness who is not a party to ^ suit shall 
Production °f be compelled to produce his title-deeds 

witness, not a to any property or any document in virtue 
party. 0 f which he holds any property as pledgee 

or mortgagee or any document the production of which 
might tend to criminate him, unless he has agreed in 
writing to produce them with the person seeking the 
production of such deeds or • some person through 
whom he claims. 

COMMENT. • ^ 

This section is based on the principle that great inconvenience.' 
and mischief would result to witnesses if they are compelled to^lis- 
close their titles by the production of their title-decds.*Tho object of. 
the privilege is that the title may not be disclose d and examined. 

The section protects a witness, who is not a party to the suit 
in which he is called, from producing — 

(1) title-deeds to any property, 

(2) any document in virtue of which he holds any property 

as pledgee or mortgagee, or 

(3) any document the production of which might tend to 

criminate him, # 

unless he has agreed in writing to produce such documents. 

It would be entirely optiona] for the witness to produce his 
title-deeds, and to raise any objection whatever. 

English law. — The privilege conferred by this section is more 
extensive than in England. For, in England, where a title-deed 
has been partly set out or where there is reason to suspect fraud, 
the production of title-deeds has been ordered. 3 In England a 
witness who is justified in refusing to produce title-deeds* cannot be 
compelled # to give parol evidence of their contents. 

131. No one shall be compelled 1 to produce docu- 
Production of me3 *ts in his possession, which any other 

document which person would be entitled to refuse to 
having 1 poses' PJccluce if they were in his possession, 
sion,couid refuse unless such last-mentioned person consents 
to produce. t 0 their production. 

COMMENT. 

Persons in possession of documents on behalf of others are 
generally agents? attorneys, mortgagees, trustees, etc. This 

1 Bipro Doss Dey v. Seer Star y of 1 1 Cal. 655. 

State for India in Council , (1885) 2 Stokes, Vol. II, p* 831. 
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•section extends to these persons the same protection which the 
preceding section provides for a witness who is not a parjy.to a suit. 

1 . * Compelled.’ — The use of this word indicates that the person 
an possession of the document will be " allowed to produce docu- 
ments which other persons would be entitled to refuse to produce 
if such were in their possession. This is in accordance with English 
'law. It would seem to follow that, although a barrister, pleader, 
attorney, or vakil is forbidden (by s. 126) to state the contents of 
any documents with which he has become acquainted in the course 
and for the purpose of his professional employment, he will be 
permitted to produce the document itself, if it happen to be in his 
possession and he choose to do so." 

\ 32. A witness shall not be excused from answer- 

excused"^ from * n S an Y question as to any matter rele- 
1 answeW r °on vant to the matter in issue 1 in any suit or 
grofcnd that an,- j n an y civil or criminal proceeding, upon 
nate. the ground that the answer f to such 

^question will criminate, or may tend directly or indirectly 
to criminate, such witness, or that it will expose, or 
tend directly or indirectly to expose, such witness 
to a penalty or forfeiture of any kind : 

Provided that no such answer, which a witness 
shall be compelled to give, shall subject 

Proviso. him to any arrest or prosecution, or be 
proved against him in any criminal pro- 
ceeding, except a prosecution, for giving false evidence 
by such answer. 

COMMENT. 

Undei this section a , witness is not excused from answering 
any question relevant to the matter in issue on the ground that 
answer to such question may criminate him or expose him to a 
penalty or forfeiture. , 

1 . ‘Any question as to any matter relevant to the 
matter in issue.’ — The section does not in’ terms deal with all 
criminatory questions which may be addressed to a witness, but 
only with questions as to matters relevant to the matter in issue. 
Irrelevant questions should not be allowed, and it may be implied 
from the limitation in this section that a witness should be 
excused from answering questions tending to criminate as to matters 
*which are irrelevant. 2 

r ‘ 

1 See Field, 7th Edn., p. 468. ■. (1881) 3 Mad. 271, 278, r. b. 

-2 The Quee/t v. . Gopal Dess , 
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Proviso. — This section makes a distinction between thos£ 
cases in \Miich a witness voluntarily answers a question and those 
in which he is compelled to answer, and gives him ^ protection in. 
the latter of these cases only. Protection is afforded only to ■ 
answers which a witness lias" objected to give or which he has 
asked to be excused from giving, and which then he has been 
compelled by the Court to give. 1 The mere subpoenaing of a 
witness or ordering him to go into the witness-box does not compel 
him to give any particular answer or to answer any particular- 
question. The words “ shall be compelled to give ” in the proviso 
apply to pressure put upon a Witness after he is in the box, and 
when he asks to be excused from answering a question. 2 The 
Allahabad High Court has in recent cases held that this is too 
narrow an interpretation. A common sense meaning he* 

given to the word 4 compelled. ’ It is impossible to deny Jhat iij. 
the case of ordinary laymen unacquainted with the technical terms 
of this section, they are compelled to answer "on #ath ques- 
tions put either by the Court or by the counsel, especially when 
the question is relevant to the case. An answer given by a witness 
under such circumstances is protected by this section. Whether 
or not a witness is 4 compelled * within the meaning of this 
section to answer any particular question put to him while in the. 
witness-box is in each case a question of fact. 3 

The Calcutta High Court has held that a witness who makes, 
a voluntary and irrelevant statement not elicited by any question 
put to him w hile under examination is not protected by this sec- 
tion, It has, therefore, held tlfcit a witness making a voluntary 
and irrelevant statement to injure the reputation of another 
is guilty of defamation.* 1 The Madras High Court has held that 
a witness is not guilty of defamation for any statements made 
in the witness-box. 5 


Recently the Bombay High Court has in a Full Bench case laid! 
down that relevant statements made by a witaess »on oath oi 
solemn .affirmation in a judicial proceeding are not protected by 
this proviso. 6 A witness who makes defamatory statements irt. 
witness-bo:^ comes within the purview of section 499, Indian Penal 
Code. 7 

An incriminatipg statement in a deposition made by a party 
to the suit in cross-examination in answer to questions relevant 


1 Queen-Empress v. Garni Sonba, 

(1888) 12 Bom. 440 ; The Queen v. 

Gopal Doss, (1881) 3 Mad. 271, f. b.; 
Queen-Empress v. Moss, (*893) 16 All. 
88 ; Kallu v. Sitai, (1918) 40 All. 271. 

£ Moher Sheikh v. Queen- Empress, 

(1893) 21 Cal. 392. • 

* Emperor v. Banarsi, (1923) 46 All. 

254 ; Emperor v. Chatur Singh, (1920) 


43 All. 92 ; Emperor v. Gang a Sakai,. 
(r<)2o) 42 All. 257. 

4 Haidar Ali v. A hr u Mia, (n;o5> 
32 Cal. 756. 

5 Manjaya v. Sesha Shetti , ( 1 3 88} 

1 1 Mad. 477. 

6 Bai Shanta v. Umrao Amtr v , 
(1925) 28 Bom. L. R. 1 . 

7 Ibid. 
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only as affecting his credit, and objected to, not by the deponent 
himself but by his pleader, is not admissible against him on his 
subsequent ttfal for giving false evidence, he being in fact 'compelled 
to answer.' 1 

Previous deposition. — A previous deposition is admissible against 
the witness on his subsequent trial unless he has brought himself 
under this proviso. 2 

English law. — Under the Erglisb law a vitnesshas the privi- 
lege of refusing to answer a question upon the ground that the 
answer may criminate him. • This section substitutes the qualified 
protection that the answer shall not be used against him. 

w * CASES. 

s A*revenue official was charged with the offence of attempting 
to receive a bribe from certain raiyats who gave evidence for the 
prosecution, and he was convicted. He subsequently charged the 
raiyats with having conspired to bribe him, and in their* trial their 
depositions in the previous case were tendered in evidence for the 
prosecution. It was held that the depositions were admissible in 
evidence. 3 

Where a Magistrate, believing that the complainant had given 
false evidence in the course of a trial, by denying the fact of a previous 
conviction, had his thumb-impression taken out of Court, for the 
purpose of identification in a” future prosecution, and there was 
nothing to show that the latter liadobjected to the taking of it, it was 
held that the thumb-impression vtes admissible in a subsequent trial 
Tor giving false evidence, and that the proviso to this section was not 
applicable, inasmuch as (i) the taking of such an impression was not 
equivalent to asking a question and receiving an answer, (2) no 
objection was made to. the taking of it, and (3) it was not taken in 
the course of a trial. 4 

r t 

133 . An accomplice shall be a competent , witness 
• against an accused person ; and a con- 
Accomplice. viction is not illegal merely because it 
proceeds upon the uncorroborated testi- 
mony of an accomplice. 

COMMENT. 

This section should be read along with illustration .(6) to s. 114. 

The Court may consider, though it is not bound to consider, an 

« 

r « 

1 Emperor v. Pramatha Nath 3 Queen-Empress v. Samiappa, 

Pose, (1910) 37 Cal. 878. (1891) 15 Mad.- 63. 

2 Akhoy Kumar Mookerjee v. 4 Tun 00 Mi A v. Emperor, (1911) 

-Emperor, (1917) 45 Cal. 720. 39 Cal. 348.* 
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SECS. 132 - 133 .] 

accomplice unworthy of credit unless he is corroborated in material 
particulars* This section is the only absolute rule of law as regards 
the evidence of accomplices. But illustration ( b ) to s. ji4 is a rule 
of guidance to which the Court also should have regard. It is, 
however, not a hard-and-fast presumption, incapable of rebuttal, 
a presumptio juris et dejure. 1 The evidence of an accomplice requires 
to be accepted with a great deal of caution and scrutiny because, 

(a) he has a motive to shift guilt from himself ; 

( b ) he is an immoral person likely to commit perjury on 
occasion ; 

(c) he hopes for pardon or has secured it, and so favours the 
prosecution. 2 

Bombay view, — The Bombay High Court has held that the 
presumption allowed by s. 114, illustration (6), namely, tha£,ftjf Ac- 
complice is unworthy of credit unless he is corroborated in material 
particulars, has become a rule of practice of almost universal applica- 
tion. 3 Under ordinary circumstances it is unsafe to convict on such 
evidence without the corroboration of independent evidence. The 
corroboration to the evidence of an accomplice, when required, 
should be such corroboration in material particulars as would induce 
a prudent man on the consideration of all the circumstances to 
believe that the evidence is true not only as the narrative of an 
offence committed but also so far as it affects each person thereby 
implicated. 4 If there is no evidence in the case outside the confes- 
sion of the accused, no conviction base«d only upon the confessions of 
the co-accused is good in law. 5 The law does not require that 
every detail of the approver’s story must be fortified by a similar 
story told by an independent witness ; the effect of any such principle 
would be to rule out the accomplice’s evidence as altogether in- 
admissible. It is only necessary that the accomplice's evidence 
should, in the circumstances of each particular case, receive that 
corroboration which it seems to require. 6 *In dealing with the 
evidence of an accomplice the Judge is not bound ko rely on such 
statements only as arc corroborated by* other reliable evidence. 
Once a foundation is established for a belief that such a witness is 
speaking the^truth because he is corroborated by true evidence on 

1 Emperor v. Shriirivjis, (1905) Sabitkhan, (1919) 21 Bom. L. K. 448, 

7 Bom. L. R. 969. take a restricted view of the necessity 

2 Barkat Alt v. T%e Crown , (1916) of independent corrot oration of the 

P. R. No. 2 of 1917 (Cr.). • testimony of an accomplice where 

3 Queen-Empress v. Maganlal , the accomplice evidence is believed 

{1889) 14 Bom. 115,119; Queen-Em - by the Conrt. 

Press v. Chagan Dayaram , (1890) 14 s Empercr v. Cangapa t (1913) 15 
Bern. 33T. • Bom. L. R. 975; criticised in Em - 

4 Emperor v. Shrinivas , iiQC>5) 7 peror v. Sabitkhan , (1919) 21 Bom. 
Bom. L # R. 969; * Reg. v. Budhu L. R. 448. 

Nanku , (1876) 1 Bom. 475; Emperor 3 Queen-Empress v. Ningappa . 
v. Govind .. Balvant Laghate , (191O) (1900) 2 Bom. L. R. 610. 

18 Bom. L. R. 266, and Eenperor v. 
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material points, the Judge is at liberty to come to a conclusion as 
to the truth or falsehood of other statements not corroborated. 1 
There may however, be circumstances, sitch as where previous 
concert by the informers is highly improbable, in which the agree- 
ment in their stories, together with corroboration which is afforded 
by the circumstance that those stories cannot have been arranged 
between them beforehand, must be taken into account. 2 Persons 
coming technically within the category of accomplices cannot ’be 
treated as on precisely the same footing. 3 

It is the invariable practice of the Courts to require the 
corroboration by an independent witness of so much of the 
evidence of an accomplice as goes to identify the accused person, 
as the "offender. 4 Such corroboration ought to be that which is 
deriracl from unimpeachable or independent evidence. 5 

There is no rule of law or practice that the self-incriminating 

* po^tiefn of the evidence of an accomplice is unworthy of belief unless 
corroborated* The credibility of a witness who says. that he and 
another joined in committing an offence stands per se as far as his 
self-accusation is concerned on the same footing as that 6f a witness 
who says that lie alone committed an offence though in the latter 
instance there would be a narrower basis for cross-examination to- 
test his own self -accusation. 6 

Calcutta view. — The Calcutta High Court has adopted the 
same view as that of the Bombay High Court in considering the* 
weight to be attached to the evidence of an accomplice. Before the 
testimony of an accomplice ca # n be acted on it must be corroborated 
in material particulars. There must be corroboration not only as to- 
the crime, but also as to the identity of each*. one of the accused. 
This is no technical rule, but one founded on long judicial experience. 
A retracted confession cannot ordinarily take the place of legal 
proof. 7 It should carry practically no weight as against a person 
other than the maker ; it is not made on oath, it is not tested by 
cross-examination, and its truth is denied by the maker himself, who 
has thu^ lied on one or other of the occasions. The very fullest 
corroboration would be necessary in such a case, far more than 
would be demanded for the sworn testimony of an accomplice on 
oath. 8 * 

When a person is only an accomplice by implication or in a 
secondary sense, his evidence does not requirfe the same amount of 
corroboration as that of the person who is an actual participator 

• 

1 Emperor v. Bhimrao , (1924) 5 Emperor v. Baji Krishna „ 

27 Bom. L. R. 120. (1004) 6 Bom. L. R. 481. 

2 Emperor v. Kuberappa, (1912) 8 Emperbr v. Hanmant , (1904) 

15 Bom. L. R. 288. 6 Bom. L. R. 443. 

3 King-Emperor v. Malhar, *(1901) 7 Emperor v. Lalit Mohan Chucher- 

3 Bora. L. R. 694. butty ^ (1^11)38 Cal. 559. * 

4 Emperor v. Kostalkhan, (1902) 8 Yqsin v. , King-Emperor , (1901) 

4 Bom. L. R. 431 ; Queen-Empress 28 Cal. 689. 

ir. Krishnabhat , (1883) to Bom. 319. * , 
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with the principal offender. In dealing with the question What# 
amount of corroboration is required in the case of testimony given 
by an accomplice, the Courts must exercise careful discrimination 
and look at the surrounding circumstances, in order to arrive at a 
conclusion whether the facts deposed to by the person "alleged to be 
an accomplice are borne out by these circumstances or whether the 
circumstances are of such a nature that the evidence purporting to 
be given by the alleged accomplice should be supported in essential 
and material particulars by evidence aliunde as to the facts deposed 
to by that accomplice . 1 Where the complainant did not willingly 
offer to bribe, but the accused, a police officer, demanded it before 
taking up the charge lodged by the complainant and made use of his 
official position to enforce his demand, it was held that the circum- 
stances were such as would justify a conviction on the testitnony of ' 
accomplices with a much slighter degree of corrobora-tion than would 
be the case if the accomplices were entirely voluntary accomplices 
Where witnesses appeared to have taken an active part in carrying* 
.away a person after he had been grievously assaulted- an<^ was m a 
helpless copdition, and then leaving him in a field where he was 
subsequently found dead, it was held that tlieir evidence was no 
better than that of the accomplices ; at any rate, it would be most 
unsafe for the Court to rely upon their evidence, unless corroborated 
in material respects, in convicting the accused . 3 * * 

Madras view. — The opinion in Madras is not unanimous on the 
point. Two Judges out of three who heard the case of King-Emperor 
v. Nilkanta 4 and three Judges out qf five who decided the case of 
Muthukumaraswami Pillai v. King-Emperor 5 have laid down that 
the evidence of an accomplice nee£ not be corroborated in material 
particulars before it" can be acted upon, and that it is open to the 
Court to convict upon the uncorroborated testimony of an accom- 
plice if the Court is satisfied that the evidence is true. The majority 
of Judges in Muthukumaraswami* s case have also laid down that the 
previous statements of an accomplice can legally amount to corrol o- 
ration of the evidence given by him at the trial . Thp Calcutta High 
Court holds a contrary opinion on this pflint . 6 

Allahabad view. — The Allahabad High Court hasdield that 
although, a* a general rule, it would be most unsafe to convict an 
accused person on the uncorroborated evidence of an accomplice, 
such evidence must,.iyce that of any other witness, be considered 
and weighed by tjie Judge, who, in doing so, should not overlook the 
position in which the accomplice at the time of giving his evidence 


1 Kamala Prasad v. Sital Prasad , 
(1901) 28 Cal. 339; Banu Singh v. 
Emperor , (1905) 33 Cal. 1353. 

2 Deo Nandan Per shad v. Em - 

per or > (1906) 33 CaE 649. . 

8 AUmuddin v. Queen-Empress t 

<1895) 23 Cal. 361. 


4 (1911) 35 Mad. 247; Govinda 
v. King-Emperor , (1920) 17 N. L. R. 

113 

5 (1912) 35 Mad. 397. 

8 AUmuddin v. Queen-Empress* 
(1895) 2 3 CaI - 36i. 
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.may stand, and the motives which he may have for stating what i* 
false. If the Judge, after making due allowance for these considera* 
tions'and the probabilities of the story, comes to the conclusion that 
the evidence^ the accomplice, although uncorroborated, is true, and 
the evidence, if believed, establishes the guilt of the prisoner, it is 
his duty to convict . 1 2 In an earlier case it held that there must be 
some corroboration independent of the accomplice, or of a co- 
confessing prisoner, to show that the party accused was actually 
engaged directly in the commission of the crime charged against 
him . 7 

Burma view. — The Rangoon High Court has laid down that 
there is no positive legal bar to taking an approver's evidence as a 
basis fop a conviction, but unless some reliable corroboration on a 
material point were super-added to it, it would, in almost all cases, 
be to accept it as conclusive . 3 

. TJie following rulings indicate the views of the former Chief 
Court of Lower Burma and Judicial Commissioner's Court of Upper 
1 Burma prior to the establishment of the Rangoon High Court. 

While the terms of this section suggest that a conviction based 
upon evidence of the kind referred to is to be regarded as excep- 
tional, and the Court may presume that an accomplice is unworthy 
of credit unless he is corroborated in material particulars, the Court 
must carefully test the truth of the uncorroborated evidence of an 
accomplice and must search for the motives which have prompted 
the accomplice to say what he has said and for the circumstances 
which led up to his disclosures. The evidence must be subjected to 
the most rigid tests in the endeavour to ascertain the true facts. 
If after doing this the Court is ^satisfied that the accomplice has 
spoken the truth, the accused should be convicted of the crime .* 4 In 
the case of a Judge who has to give reasons for his decision, the 
reasons which have led him to believe the uncorroborated evidence 
of an accomplice should be clearly and fully set out. It is not 
sufficient to set out formally that the witness is an accomplice, but 
that he is believed, although uncorroborated . 5 

The Judicial Commissioner’s Court of Upper Burma h^d held 
that, although under ordinary circumstances corroboration of an 
accomplice must be afforded by independent evidence, the substan- 
tive rule of law was that a conviction was not illegal merely because it 
was not based onthc uncorroborated evidence qf an accomplice . 6 An 

1 Queen-Empress v. Gobardhan , .Empress, (1878)* S. J. L. B. 54; 

(1887) 9 All. 528. Nga Shwe Lox v. Queen-Empress , 

2 Queen-Empress v. Ram Saran , (1885) S. J. L. B. 322. 

(1885) 8 All. 306. 5 Nga Po Thet v. The Queen- 

3 Maung Lay v. King- Emperor, Empress, (igooj 1 L. B. R. 29. 

(1023) i Rang. 609. « Queen-Empress v. Nga Tun 

4 Po Chit v. King-Emperor, Baw, (189&) 1 U. B. R. (1897-1901) 

(1910) 6 L. B. R. 4 ; Aung Min v. 173; fCirig-Emperbr v. Nga Po Tha w 

King-Emperor, (1908) 4 L. B. R. (1913) 1 U. B. R. 170. 

362. See also Nga Paw v. Queen- 
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accomplice was a competent witness against a co-accused tried separ* 
ately. 1 The confession of a co-accused was not the same thing as the 
testimony vf an accomplice and stood on a different footing*. It 
might be taken into consideration as lending support to other evi- 
dence in the case. But if there was no other evidence, it was not a 
proper basis for a conviction. It was not strengthened by the fact 
that it was supported by other confessions, whether those had been 
made in such circumstances as to preclude the theory that there 
had been connivance between the persons making the confessions or 
not* 

The Punjab view. — The former Chief Court of the Punjab had 
adopted the opinion of the Allahabad High Court. It held that this 
section contained a rule of law regarding the evidenceof accomplices 
and s. 114, ill. (6), was merely a sort of guidance to assist the Courts; 
that no hard and fast rule could be laid down as to whe^ to 
what extent an accomplice must be corroborated. 3 , t 

Accomplice. — See s. 134, ill. (b), as to the meaning of the word 
‘ accomplice.' A person who makes himself an agent tor the prose- 
cution witb f the purpose of disclosing and discovering the commission 
of an offence, cither before associating with wrong-doers or before 
the actual perpetration of the offence, is not an accomplice but a 
spy, detective or decoy, whose evidence does not require corrobora- 
tion, though the weight to be attached to it depends on the chaiacter 
of each individual witness in each case. But a person who is asso- 
ciated with an offence with a criminal design, and extends no aid 
to the prosecution till after its commission is an accomplice requiring 
corroboration. 4 

134% No particular nifmber of witnesses shall 
Number of in any case, be required for the proof 

witnesses. Q f an y f ac j- 

COMMENT. 

Under the Act no particular number of witnesses is required in 
any case. Under the English law, howevef , in certain cases two wit- 
nesses are heccssary, e.g., two witnesses are required in prosecutions 
for perjury, treason, etc. The Bombay High Court has laid down 
that in ordirfary cases, and where the provisions peculiar to the 
Indian law do not apply, the rule of English law which is founded on 
substantial justice may Veil serve as a safe guide to those who have 

to administer the driminal law in this country. 5 

• 

* Nga Po Yin v. King- Emperor , (1910) 38 Cal. 96 ; Queen-Empress v. 

(1906) U. B. R. (1904-1906) (Evi.) 3. B as tin , (1897) P. J. L. B. 365; 

* Nga San Nyein v. King-Em - Queen-Empress v. Nga Swe , (1898) 

per or, (1917) 3 U. B. R. 3. * 1 U. B. R. (1897-19 01 ) 176. 

3 Balmokand v. • Crown? (1915) 5 Per Jenkins, C. J. # in Emperor 

P. R. No. 17 of 1915 (Cr.). v. Bal Gangadhar Tilak, (1904)' 6 

4 Emperor v. Chaturbhuj* Sahu, Bom. L. R. 324, 339. 
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OF THE EXAMINATION OF WITNESSES. 

135 . The order in which witnesses %re produced 
a^tTo°n ami and exarn ^ ne ^ shall regulated by the 
«xamination tin of law and practice for the time being 
witnesses. relating to civil and criminal procedure 
respectively, and, in the absence of any such law, by 
the discretion of the Court . 1 

COMMENT. 

section deals with the order in which witnesses are to be 
' examined ; and not with the quantity or quality of the proof. 

r In civil proceedings the order is to be regulated by the provisions 
of the Civil Procedure Code ; and in criminal proceedings, by those 
of the Criminal Procedure Code. Failing these, the order is to be 
determined by the discretion of the Court. In practice, however, it 
is left largely to the option of the party calling witnesses to examine 
them in any order he chooses. 

Civil proceedings. — In civil suits, it is the plaintiff who gene- 
rally has the right to begin (Civil Procedure Code, O. XVIII, r. i). 
The other party has then to state his case (O. XXVIII, r. 2). If the 
defendant admits the facts alleged by the plaintiff and relies on a 
defence, it is for him to establish that defence. The plaintiff may 
then prove his case in rebuttal if any (O. XVIII, r. 3). * Where a 
party is taken by surprise by a point made against him at the hear- 
ing, the Judge may, if he think right, at any stage of the trial allow 
him to produce rebutting evidence. 1 Such evidence must be that 
which goes to cut down the defence, without being confirmation of 
the original case. 2 

In civil appeals, the appellant is heard first in support of his 
appeal/ 4 If the Court does not dismiss the appeal at once, the re- 
spondent is heard against the appeal ; and in such case the appellant 
is entitled to reply (O. XLI, r. 16). 

Criminal proceedings. — In criminal proceedings , the com- 
plainant or the prosecutor as the case may b£, lias the right to begin : 
and, if necessary, the accused is asked to addube his evidence in 
defence. The trial before a Magistrate may be (a) in summons cases 
(Criminal Procedure Code, s. 224), or (b) in warrant cases (ss. 252, 
354, 2 57 )> or ( c ) summary (s. 262). A Magistrate may also inquire 
into cases triable by the Court of Session, or High Court (s. 208). 
Where a trial is had before a Court of Session, oj^High Court, the 

1 Bigsby v. Dickinson, (1876) 4 Ch. 2 R cx v. Hilditch , (1832) 5 C. & 
D. 24. / P.299. 
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procedure is laid down by ss. 271, 286, 289, 290, 291 and 292. In 
hearing appeals, the appellant begins and if necessary the other side 
is heard next (s. 423). 

Commission. — In both civil and criminal proceedings witnesses 
may be examined on commission, where evidently the same rules 
will apply respectively (see Civil Procedure Code, 0 . XXVI, rr. 1-8 ; 
Criminal Procedure Code, ss. 503-507). Evidence taken on com- 
mission is later put on the record of the case. 1 

1 . 4 Discretion of the Court.’— The Court is very slow to 
interfere with the discretion of counsel as to the order in which 
witnesses should be examined! 2 While counsel has discretion , the 
Court has also the power to direct the order in which witnesses cited 
by the party shall be examined . 8 • 

136. When either party proposes to give ejf’dctlce 

1 ideas’to admK- of a ny.fact, the Judge may ask the party 
Mbiiity of ovi- proposing to give the evidence in wllat 
<ience. ^ manner the alleged fact, if proved, would 
be relevant ; and the Judge shall admit the evidence 
if he thinks that the fact, if proved, would be relevant 
and not otherwise. 

If the fact proposed to be proved is one of which 
evidence is admissible only upon proof of some other 
fact, such last-mentioned fact, must be proved before 
evidence is given of the fact first mentioned, unless the 
party undertakes to give pBoof of such fact, and 'the 
Court is satisfied with such undertaking. 

If the relevancy of ohc alleged fact depends upon 
another alleged fact being first proved, the Judge 
may, in his discretion, either pemjit evidence of the 
first fact to be given before the second fact is* proved, 
or require evidence to be given of the second fact before 
evidence is given of the first fact. * 

t Illustrations. 

(а) It is proposed to»prove a statement about a relevant fact bv a person 
alleged to be dead, which startement is relevant under section 3 2 

The fact that the person is dead must be proved by the pi 1 sun proposing 
to prove the statement, before evidence is given of the statement. 

(б) It is proposed to prove, by a copy, the contents of a document said 
to be lost. 

l Kusum Kumar i Roy v. Satya 2 Per Stanley, J., in Kedar Nath 
Ranjan Das , (1903) 30 €ai. 999 ; Chose v. Bhupentha Nath Bose, (1900) 
Man Gohinda Chowdhuri v. Shas - 5 C. W. N. xv. 

kindra Chandra Chowdhuri , (^907) 3 In the goods of Gopessttr Dutt, 

35 Cal. 28; Dhanu Ram Mbhto v. (iQTiJiftC. W. N. 265. 

Murti Mahto, (1909) 36 Crfl. 566, 
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The fact that the original is lost must be proved by the person proposing 
to produce the copy, before the copy is produced. 

( c ) A is accused of receiving stolen property knowing it to have been stolen. 

It is proposed to prove that he denied the possession of the property. 

The relevancy of the denial depends on the identity of the property.- The 

Court may, in its discretion, either require the property to be identified before 
the den al of the possession is proved, or permit the denial of possession to be 
proved before the property is identified. 

(d) It is proposed to prove a fact (A) which is said to have been the cause 
or effect of a fact in issue. There arc several intermediate facts (B, C and D) 
which must be shown to exist bj£orc the fact (A) can be regarded as the cause or 
effect ofathe fact in issue. The Court may either permit A to be proved before 
B, C and D is proved, or may require proof of B, C and D before permitting 
proof ot 5 ^. 

<. * COMMENT. 

Thik section embodies three cardinal rules as to the admissibility 
of evidence. J 

In order to focus the attention of the litigants to the points in 
dispute between them, issues are raised on the pleadings. The par- 
ties are called upon to lead evidence on them. Such evidence must 
primarily relate to facts in issue ; but it may also refer to relevant 
facts (s. 5). In the latter case, the first paragraph of this section 
enables the presiding Judge to ask the party to show the relevancy 
of the fact which is sought to be proved. 

In dealing with the relevancy of facts as above, two sets of 
‘ pccial circumstances may arise*: first, where the evidence, of one fact 
is admissible only upon proof of some other fact, such last-mentioned 
fact must be proved first, unless the Court accepts the undertaking 
by the party that it will be proved later on (cl. 2) ; and, secondly, 
where the relevancy qf one fact depends upon the proof of another 
fact, the Judge may in his discretion permit either of them to be 
proved fit st (cl. 3). 

Clause 2 .— This clause should be read with s. 104 * (q.v.). Its 
purpose is to facilitate a party in laying his case before the Court. 
Where a witness in the box deposes to a story, some portions of 
which would become admissible only on proof of certain other facts, 
it is convenient as well as economical in time' to permit him to com- 
plete his story, as soon as the party calling'him ogives an assurance 
that such other facts will be proved by him later on. Illustrations 
{a) and (b) demonstrate the application of the rule. 

Clause 3. — This clause is expressed in wider terms. When 
the relevancy of one fact depends upon tfre proof of another fact, 
the Judge has full discretion to allow either fact r to be proved first. 
The cla.use is illustrated by illustrations (c) and (d). 

Questions as to the admissibility of evidence shoulcl be decided 
as they arise and should not be reserved till judgment in the case 
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is given.* > Where a Judge is in doubt as to the admissioility of 
-a particular piece of evidence he should declare in favour oi admis- 
sibility rather than of non-admissibility.* • 

137 . The examination of a witness by the party 
Examination- who calls him shall be called liis examina- 
in-chief. tion-in-chief. 


Cross-exami- 

nation. 


Re-examina 

tion. 


138 . 

Order of exa- 
minations. 


witness by the 
called his cross- 


The examination of a 
adverse party shall be 
examination. * , 

The examination of a witness, subsequent 
to the cross-examination by .the party' 
who called him, shall be called hfe re- 
examination. * . 

Witnesses shall be first examined-in-chief, 
then (if the adverse party so desires) 
cross-examined, then (if the party calling 
him so desires) re-examined. 

The examination and cross-examination must relate 
to relevant facts, but the cross-examination need not 
be confined to the facts to which the witness testified on 
his examination-in-chief. * 

The re-examination shall be directed to the explana- 
Direction of tion df matters referred to in errss-examina- 
re-examination. tion ; and, if aew matter is, by permission 
of the Court, introduced in re-examination, 
the adverse party may further cross-examine upon that 
matter. * . • 

, COMMENT. 

9 § 

The examination of witnesses is viva voce (O. XVIII, r. 4). 

It is always in the form of questions and answers. The deposi- 
tion is usually taken down in the forn\ of a narrative formed out 
of the answers (O. XVIII, r. 5). Where a question is objected 
to and yet allowed* by the Court to be put, the question and its 
answer are taken down verbatim { 0 . XVIII, r. 10). At the end of 
the deposition, it is read out to the witness and signed by the 
presiding officer (O. XVIII, r. 5). 

The viva voce examination consists generally of three stages : 

First of all, the witness is examined by the party who calls him ; 

• • 

1 Jadu Rat v. Bkubotaran Nundy , 2 Per Straight, J. t in The Collector 
{1889) 17 Cal. 173 ; Ramjibun S&iwgy of Gorakhpur v. Palakdhari Singh , 
v. Oghore Nctlh Chatterjee, (1897) 25 (1889) 12 All. 1, 26, f. b. 

Cal. 401. 
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it called the examination-in-chief (s. 137). He is next examined 
by the adverse party; it is called the cross-examination (s. 137). 
Finally hev.is examined again by the party who called him ; it is 
called the re-examination (s. 137). 

Examination-in-chief. — This will ordinarily be in the form 
of a connected narrative, brought out by questions put to the witness 
by the party calling him. It must relate to relevant facts [s. 13^ 
(2) ]. ' No leading questions can be asked (s. 142). 

" Unless evidence of reputation be admissible, witnesses must, 
in general, merely speak to facts within their own knowledge ; 
and they will not be permitted ... to express their own belief or 
opinion. But though a witness, in general, must depose to such 
fair-ts only as are within his own knowledge, the law docs not require 
him to speak with such expression of certainty as to exclude ail 
4 put)t. For, whatever may be the nature of the subject, if the 
witness has any personal recollection of the fact under investi- 
gation, he may state what he remembers concerning it, and leave 
the jury to judge of the weight of his testimony. But if the impres- 
sion on his mind be so slight as to justify the belief that it may ha\> 
been derived from others, or may be some unwarrantable deduction 
of his own dull understanding or lively imagination, it will be reject- 
ed/’ 1 On some particular subjects, positive and direct testimony 
may often be unattainable. In such cases, a witness is allowed to 
testify as to his belief or opinion, or even to draw inferences respecting 
the fact in question from other facts, provided these last facts art- 
within his personal knowledge. 2 

It is chiefly on questions of science or tradet\v<xt persons of peculia r 
skill on the subject (sometimes called experts), are allowed to giv^ 
their opinions in evidence as well as testify to facts. 3 

On the other hand, .... the opinions of skilled witnesst s 
cannot, be received* \vhen the inquiry relates to a subject, which 
does not require any peculiar habits or course of study in order to 
qualify a man to understand it. Thus, evidence is inadmissible to 
prove that one name, or one trade-mark, so nearly resembles another 
as to be calculated to deceive, or that the make ug of one tin of 
coffee is so like another as to be calculated to deceive purchasers. 
So, also, witnesses are not permitted to stat£ their views on matters 
of moral or legal obligation, or in the manner in which other persons 
would probably have been influenced, had the parties acted in one 

way rather than another To put it briefly, a witness may not, 

on other than scientific subjects, be asked to state his opinion upon 
a question of fact which is the very issue for the jury, as, for instance, 
whether ‘a driver is careful ; a road dangerous ; or an assault 01 
homicide justifiable. Nor may he be arked whether a clause in a 

« 

1 Taylor, nth Edo., ss. 1414-15, 2 Ibid, s. 1416, p. 967. 

pp. 966-967. 3 Ibid, 8. 141^1 p* 9 ^ 8 * 
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contract restricting trade is reasonable or unreasonable, for this is 
a question for the judge ." 1 • 

4 4 The opinions of scientific witnesses are admissible in evidence, 
not only where they rest on, the personal observation of the witness 
himself, and on facts within his own knowledge, but even where 
they are merely founded on the case as proved by other witnesses at 
the trial . But here a witness cannot in strictness be asked his opinion 
respecting the very point which the jury are to determine ." 2 

It is the duty of counsel to bring out clearly and in proper 
•chronological order every relevant fact in support of his client’s 
case to which the witness can depose. This task is more difficult 
than may at first sight appear. The tfimid witness must be en- 
couraged ; the talkative witness repressed ; the witness wlitf is too 
strong a partisan must be kept in check. And yet* counsel m^t 
not suggest to the witness what he is to say. An honest Witness, 
however, should be left to tell his tale in his own way with as little 
interruption from counsel as possible . 3 • # 

The statements made in examination-in-chicf, however, lose 
much of thdir credibility and weight, unless they are put into the 
crucible of cross-examination and emerge unscathed from the 
test. 

Cross-examination. — " The exercise of this right is justly 
regarded as one of the most efficacious tests, which the law has 
devised for the discovery of truth. By means of it, the situation 
of the witness with respect to the parties and to the subject of 
litigation, his interest, his motives, his inclination and prejudices, 
his character, his means of obtaining a correct and certain know- 
ledge of the facts to which he bears testimony, the manner in which 
he has used those means, his powers of discernment, memory, and 
description, are all fully investigated and ascertained, and submitted 
to the consideration of the jury, who have an opportunity of 
observing his demeanour, and of determining the just value of his 
testimony. It is not easy for a witness, subjected tothijtest, to 
impose on a court or jury ; for, however artful the fabrication of 
falsehood may be, it cannot embrace all the circumstances, to 
which a cross-examination may be extended ." 4 

The objects of cross-examination are to impeach the accuracy, 
credibility, and general value of the ’evidence given in chief ; to 
sift the facts already Stated by the witness, to detect and expose 
discrepancies, or to elicit suppressed facts which will support the 
case of the cross-examining party . 6 

When the examination-in-chief has resulted in clear, conclu- 
sive, or unimpeachable evidence, it may be prudent for the adverse 
party not to cross-examine ; for, in such a case, he may by so doing, 

1 Taylor, nth Edn., s. p. 4 Taylor, nth Edn., s. 1428, 

070. p. 978 - 

2 Ibid, s. 1421, p. 972. • 5 Powell, 532. 

3 Powell, 5*6. 
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instead of weakening the evidence, merely strengthen and confirm^ 
it. ' So, too, he will generally not cross-examine a witness, whose 
evidence he admits, or which cannot possibly injure his £ase. Reck- 
less cross-examination, moreover, often lets in evidence which before* 
was not admissible. 1 

The trend of the cross-examination is in most cases determined 
by the line of narrative unfolded in the examination-in-chief. It 
is usual to take each important item so deposed to and to cross- 
examine the witness upon it. Its purpose is twofold. First of 
all, the cross-examiner tries to discover if the story told by the 
witness-in-chief is tainted by exaggerations or falsehoods. Secondly, 
the adverse party can in some cases construct his line of defence 
from oat of the mouth of the witness. 

^ The essence of cross-examination is, that it is the interrogation 
by the advocate of one party of a witness called by his adversary 
with the object either to obtain from such witness admissions favour- 
able to his cause, or to discredit him. Cross-examination is the 
most effective of all means for extracting truth and exposing false- 
hood. 2 

In England and in Ireland the 44 cross-examination is not 
limited to the matters upon which the witness has already been 
examined in chief, but extends to the whole case ; and therefore, 
if a plaintiff calls a witness to prove the simplest fact connect- 
ed with his case, the defendant is at liberty to cross-examine him 
on every issue, and by putting leading questions to establish, if 
he can, his entire defence. So far has this doctrine been carried 
that, even where it was requisite that the substantial, though not 
the nominal, party in the cause should be called by his adversary 
for the sake of formal proof only, is thereby made a witness for all 
purposes, and may be cross-examined as to the whole case. 3 

A cross-examination of a witness which errs in the direction 
of excess may be far more fair to him than to leave him without 
cross-examination, and afterwards to suggest that he is not a witness* 
of truth. 4 

A skilful cross-examination is the highest attainment of an 
advocates art. It is difficult to frame any rules governing it : as 
its technique can be acquired only by natural instincts or by long 
practice. The Act has, however, laid down some rules of guidance. 

Like examination-in-chief, cross-examination must ‘ relate to 
relevant facts * ; but unlike re-examination, it need not be confined 
to facts deposed to in the preceding examination (s. 138)*. Further, 
it differs from both of them, inasmuch as leading questions cant 
be asked (ss. 142, 143). 

1 Powell, 531. 3 Taylor, nth Edn., a. 1432, 

2 Per Norman and Seton Karr, p. 983. 

JJ., in Meet Sujad Ali Khan Nawab 4 , Pei? Lord Herschell, L« C. t in 
ZoAfukar Dowla Bahadoor v. Lalla Browne v. Dunn , (1894) 6 R # 

Kashcenath Doss , (i860) 6 W. R. 67 — ri.L. 

181,182, * 
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No cross-examination can be allowed of a witness who is “ sum- 
moned to .produce a document " (s. 139), but it is competent of a 
witness to character (s. 140). Similarly, a witness may be cross- 
examined as to previous statements made by him in* writing or 
reduced into writing, and relevant to matters in question, without 
such writing being shown to him or being proved (s. 145). 

The range of cross-examination is unlimited, the only cir- 
cumscribing limits being that it must * relate to relevant facts' 
(s. 138). 

By ss. 146 to 150 the Legislature has tried to give very wide 
powers to the cross-examiner to» help him in finding out the truth 
in oral depositions laid out before the Cburt. But the Legislature 
protects the witness {a) from consequences which he might? incur 
from speaking the truth ; and ( b ) from needless questions, for tie 
cross-examiner has to see that the imputations he makes against 
the witness are well-founded. * 9 

In the course of cross-examination, a witness may be asked 
questions 

(1) to test his veracity ; 

(2) to discover who he is and what is his position in life ; 

(3) to shake his credit by injuring his character, although 

his answer might criminate him or expose him to penalty 
or forfeiture (s. 146). 

The cross-examiner is treading on safe ground so far as (1) 
and (2) are concerned. As regards (3}, complex set of considera- 
tions present themselves. If the questions refer to a relevant matter 
the provisions of s. 132 are applicable (s. 147). If, however, the 
questions fefer to an irrelevant matter , they are proper — 

(1) if the truth or imputation conveyed by them would seri- 
ously affect the opinion of the Court as to the credibility 
of the witness. 

They are improper — 

(1) if the imputation conveyed by them relates to* matters 

so remote in time or of such a character that they would 
not affect the credibility of the witness ; • 

(2) if there is a great disproportion between the importance 

of Ihe imputation made against the witness's character 
and the importance of his evidence (s. 148). 

Before such questions are asked, the person putting them 
must have reasonable ground for thinking that the imputation 
was well-founded (s. 149). If* any lawyer asked such question 
without reasonable grounds, the Court may report the case to 
the High Court or other authority to which he is subject (s. 148). 

All questions or inquiries which are indecent or scandalous, 
unless they relate to facts hi issue, are to be avoided (s. 151) ; so also 
all questions which are calculated to insult or annoy or couched in 
needlessly offensive form (s. 152). 
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Cross-examination is in almost all cases undertaken by the 
adverse party ; but the Court may permit a party to cross-examine 
his own witness if he proves to be a hostile witness (S. 154). 

In criminal cases (warrant cases) tried by Magistrates, the 
accused person can, after the charge has been framed and he has 
given his plea, re-call and cross-examine any witness for the pro- 
secution (Criminal Procedure Code, s. 256). 

An accused person may cross-examine a witness called by 
a co-accused for his defence when the case of the second accused 
is adverse to that of the first. 1 2 

If there really be a mistake, r whether on the part of counsel 
or officer, and that mistake be discovered before the examination- 
in-chief has begun, the adverse party ought not to have the right 
take advantage of this mistake by cross-examining the witness.* 

Where the prosecution declines to call inthe Court of Session 
a witness for the Crown who has been examined in the Magistrate's 
Court % and such witness is thereupon placed in the witness-box 
by counsel for the defence, counsel for the defence is not entitled 
to commence his examination of the witness by questioning him 
as to what he had deposed in the Magistrate’s Court. Questions 
as to his previous deposition are, under the circumstances, only 
admissible by way of cross-examination, with the permission of the 
Court, if the witness proves himself a hostile witness. 3 

Re-examination. — The counsel has a right, upon re-examina- 
tion, to ask all questions, which may be proper to draw forth an 
explanation of the sense and meaning of the expressions used by the 
witness on cross-examination, if they be in themselves doubtful, 
and, also, of the motive, by which the witness was induced to use 
those expressions ; but he has 110 right to go further, and to introduce 
matter new in itself, not suited to the purpose of explaining either 
the expressions or the motives of the witness. 4 

The object of , rc-examination is to afford the party calling 
a witness an opportunity of filling in the lacuna or explaining tlie 
inconsistencies which the cross-examination has discovered in the 
examination-in-chief of the witness. It is accordingly limited to 
the explanation of matters referred to in cross-examination (s. 138). 
It partakes of the nature of examination-in-chief inasmuch as no 
leading questions can be asked (s. 142). If the cross-examination 
is ineffective, no re-examination is, as a rule, made. 

When the cross-examination of the witness is concluded, the 
party who called him has the right to re-examine him on all matters 
arising out of the cross-examination for the purpose of reconciling 
any discrepancies that may exist between the evidence on the 

1 Ram Chanel Chatterjee v. Hanif 3 Qu ken- Empress v. Zawar Husen P 

Sheikh , (1893) 21 Cal. 401. (1897)^0 All. 155. 

2 Per Coleridge, J., in Wood v. 4 Per Lord Tenterden in Queen 

Mackinson , (1840) 2 M, & ‘Rob. Caroline's case , quoted in Prince v, 

* 73 * * 75 * Samo, (1838) 7 A. & E.H&27. 
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examination-in-chief and that which has been given in cross-examina- „ 
tion ; or for the purpose of removing or diminishing any suspicion 
that the cross-examination may have cast on the evidence-in-chief ; 
or to enable t*he witness to state the whole truth as to matters which 
have only been partially dealt with in cross-examination. 1 

After a witness has been cross-examined, the party who called 
him has a right to re-examine him , and to ask all questions which may 
be proper to draw forth an explanation of the meaning of the expres- 
sions used bj' the witness on cross-examination, if they be in them- ■ 
selves doubtful ; and also of the motive, or provocation, which / 
induced the witness to use those expressions ; but he has no right to 
go further, and to introduce matter new in itself, and not suited to . 
the purpose of explaining either the exjfressions or the motives of 
the witness. 2 If the counsel chooses to cross-examine the \ritness 
as to facts which were not admissible in evidence , the other party has,^. 
right to re-examine him as to the evidence so given. 3 “ If a question 
has been omitted in the examination-in-cliief, and cannot, in strict- 
ness, be asked on re-examination, as not arising out of the cross- 
examination, it is usual for the counsel to request the* Judge 
to make inquiry ; and such a request is generally granted." 4 

Examination by Court.- It is not the* province of the Court 
to examine the witnesses, unless the pleaders on either side have 
omitted to put some material question or questions ; and the Court 
should, as a general rule, leave the witnesses to the pleaders to be 
dealt with as laid down in s. 13S. 5 


CASE. . 

At the trial before a Sessions Court, the Judge, on the examina- 
tion-in-chief of the witnesses for the .prosecution being finished, ques- 
tioned the witnesses at considerable length upon the points to which 
he must have known that the -cross-examination would certainly 
and property be directed. It was held that such a course of proce- 
dure was irregular, and opposed to the provisions of this section. 6 

139 . A person summoned to produce a document 
Cross exam n does n °t become a witness by the mere 
a tio^ 6 of 03 pcrs* m fact that lie produces it and cannot be 
called to produce ^ cross-examined unless and until he is 
called as a witness.* 


a document. 


- ’ COMMENT. 

A witness summoned merely to produce a document does not 
become a witness for purposes of cross-examination ; since he may 


1 Powell, 539. 

2 Taylor, nth Edn., £. 1474* 

p . 10 11. 

3 Ibid, s. 1475, p. I012. » 

•4 Ibid , s. 1477, p. 1013. t 


5 Per Garth, C. J. f in Noot Bux 
Kazi v. The Empress , (1880) 6 Cal. 
279 , 283. 

6 Nnr Bux Kazi v. The Empress , 
(1880) 0 Cal. 279. 
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either attend the Court personally or may depute any person to 
produce the document in Court (Civil Procedure Code, O. AVI, r. 6; 
Criminal Proc< dure Code, s. 94). If he intentionally omits to pro- 
duce the document, he commits the offence punishable by s. 175 of 
the Indian 1 Penal Code, or s. 480 of the Criminal Procedure code. 
Where a witness denies, on oath, that he has the possession or means 
of producing a particular document, he can, if he has been guilty 
of falsehood, be prosecuted for giving false evidence in a judicial 
proceeding. 1 The summons to produce a document is in English 
law called a sub poena duces tecum . Section 162 bears on the same 
subject. 


140 . 

Witnesses 

character. 


Witnesses tp character may be cross- examined 
to and re-examined. 


COMMENT. 


,, "This section must be read with s. 53. In most cases, witnesses 
to character not only may but must be cross-examined. 

English law. — Where witnesses are simply called to speak to the 
character of a prisoner, it is not usual to cross-examine them, 
excepting under special circumstances. 2 

141 . Any question suggesting the answer which 
Leading ques- the person putting it wishes or expects 

tions - to receive is called a leading question. 

142 . Leading questions must not, if objected to 
when they by the adverse party, be asked in an exa- 

2 not mination-in-fchief, or in a re-examination, 
c except with the permission of the Court. 

The Court shall permit leading questions as to 
matters which are introductory or undisputed, or which 
have, in its., opinion, been already sufficiently proved. 

143 . Leading questions may be asked in cross- 

_^ h . en * examination. 

may be asked. 


COMMENT. 


A question suggestive of its answer is 'called a leading ques- 
tion. Such questions can be asked in cross-examination. They 
cannot ordinarily be asked in examination-in-chief or re-exami- 
nation. The witness is presumed to be biased in favour of the 
party examining him and might thus be prompted. In cross- 


1 Per West, J., in In re Pretn - * Taylor, ujh Edn., s. 1429, p. 

chand Dowlatram , (1887) 12 Bom. 980; Best, 12th Edn., s. 262, p. 240. 
65. * 
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examination this presumption does not exist and leading questions 4 
are therefore allowed. Leading questions can only be asked in * 
examinattoivin-chief when they refer to matters which arc (i)* in- 
troductory ; (2) undisputed ; or (3) sufficiently proved. The 
reason for excluding leading questions from examination-in-chief 
is quite obvious : it would enable a party to prepare his story and 
evolve it in his very words from the mouth of his witnesses in Court* 

It would tend to diminish chances of detection of a concocted story. ^ 
If a witness is allowed to give his narrative in his own words, he is 
likely, if the story is made up, to leave some loopholes, to which the 
cross-examiner will scarcely fail to direct his attack. 

It is the Court, and not counsel for, the Crown, who can deter- 
mine whether leading questions should be permitted, ajid the 
responsibility for that permission rests on the Court. 1 

The Court will sometimes allow a pointed or leading question 
to be put to a witness of tender years, whose attention • 
cannot other * iso be eall(\l to the matter under investiga- 
tion ; and indeed, .. .the Judge has a discretionary power, — 
not controllable by the Court of Appeal, — of relaxing the general 
rule, whenever, and u ider whatever circumstances, and to whatever 
extent, he may think fit, though the power should only be 
exercised so far as the purposes of justice plainly require. 2 

As soon as the witness has boon duly sworn, it is the province 
of the party by whom he is produced to examine him. This is 
called his direct examination, or his examination in chief ; and in 
this examination, leading questions,— that is, questions which sug- 
gest to the witness the answer desired, or which, embodying a 
material fact, admit of a conclusivQ answer by a simple negative or 
affirmative, — are not*, in general, allowed to be put. Still, this rule 
must be understood in a reasonable sense ; for if it were not allowed 
to approach the points at issue by such questions, the examinations 
would be most inconveniemly protracted. To abridge the pro- 
ceedings, and bring the witness as soon as possible to the material 
points on which he is to speak, the counsel^ may lead him On to that 
length, and may recapitulate to him the acknowledged facts of the 
case, which have been already established. 3 4 

Leading questions can be freely indulged in in cross-examina- 
tion:" First, and principally, on the •supposition that the witness 
has a bias in favour of the party bringing him forward, and hostile 
to his opponent. , Secondly, that the party calling a witness has 
an advantage ovei: his adversary, in knowing beforehand what the 
witness will prove, or at least is expected to prove ; and that, conse- 
quently, if he were allowed to lead, he might interrogate in such 

I Per Jenkins, C. J. f in 4 Bar indr a pp. 939 , 9 O 0 . 

Kumar Ghose v. Emperor , (i^ogl 37 3 faylor, nth Erin., s. 1404* p. 

Cal. 467, 509. 958, 

* Taylor, nth Edn„ s. # 1405, 
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? 

'a manner as to extract only so much of the knowledge of the witness 
J as would be favourable to his side, or even put a false gloss upon 
the whole /' 1 « * 

With respect to the mode of conducting a cross-examination, 
it is admitted on all hands, that leading questions may in general be 
asked ; but this does not mean that the counsel may go the length 
of putting the very words into the mouth of the witness, which he 

to echo b^ck again ; neither does it sanction the putting of a 
question, assuming that facts have been proved which have not 
been proved, or that particular answers have been given contrary to 
the fact. The rule ought also to receive some further qualification, 
where the witness is evidently hostile to the party calling him ; 
for although it appears in one case to have been laid down, that 
leading questions may always be put in cross-examination, whether 
a Witness be unwilling or not, some restriction should surely be 

• imposed, where the witness betrays a vehement desire to serve the 
cross-examining party. It is no answer to say that the party, who 
originally called the witness, has brought the evil on his own head ; 
for a fraudulent witness might purposely conceal his bias in favour 
of one party, and thus induce the other to call him ; or he 
might be an attesting witness, or other person whom it was 
necessary to examine in order to establish .some technical part of 
the case. To allow such a witness to have the most favourable 
answers suggested to him through the medium of leading ques- 
tions, would be obviously unjust . 2 

144. Any witness may be asked, whilst under 

Evidence as examination, whether any contract, grant 
to matters in or other disposition of ’property, as to 
writing. which he is giving evidence, was not 

contained in a document, and if he says that it was, or 
if he is about to nla^e any statement as to the contents 
of any document, which, in the opinion of the Court, 
Ought to be produced, the adverse party may object to 
such evidence being given until such document^ is 
produced, or until facts have been proved which entitle 
the party who called the witness to give secondary 
evidence of it. v 

• Explanation — A witness 4 may give oral evidence 
of statements made by other persons about the contents 
of documents if such statements ^ are in themselves 
relevant facts, 

• * * * * 

I Best, 12th Edn., s. 641, p. 56*.' 2 Taylor, nthEdft., s. £431, p. 98a. 
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‘ * » 

Illustration . 

The question is, whether A assaulted B. . * 

C deposes that he heard A say to D — " B wrote a letter accusing me of 
theft, and I will be revenged on him.** This statement is relevant, as showing 
A's motive for the assault, and evidence may be given of it, though no other 
evidence is given about the letter. 

COMMENT. a • 

This section is meant to enable the parties to carry out tlie 
provisions of ss. 91 and 92. A party can compel the opposite party 
to produce a document (or to* make out a case for letting in its 
secondary evidence) — 

(1) when a witness is about to give evidence as to ^any (a) • 
contract, ( b ) grant, or (c) other disposition of property, which is 
contained in a document ; or 

(2) when he is about to make any statement as to the coiitepts 

of any document. ■ . 

This rule does not forbid a witness from giving oral evidence of 
statements ‘as to relevant facts, made by other persons', about the 
contents of documents. 

145 . A witness may be cross-examined as to pre- 
ati'n a' c to m r n ’ v ’ ous statements made by him in writing 
vious statements or reduced into writing, and relevant to 
in writing. matters in question, without such writing 
being shown to him, or being proved; but, if it is intended 
to contradict him by the \yriting, his attention must, 
before the writiftg can be proved, be called to those 
parts of it which are to' be used for the purpose of 
contradicting him. 

COMMENT. 

9 

In a way this section is an exception to the gonerai rule for- 
bidding alj use of the contents of a written document until the 
document itself be produced. * 

One of Jhe modes in which, according to the Evidence Act, 
the credit of a witness may be impeached is by proof of former 
statements inconsistent with any part of his evidence which is 
liable to be contradicted ; and this section gives the right to cross- 
examine a witness on previous statements made by him and re- 
duced into writing when those previous statements are relevant 
to the matter in issue. 1 

A witness may be cross-examined as to any statements as to 
relevant facts made by him on a former occasion, in writing ox 
reduced into writing , without showing the writing to him or proving 

1 Per Aikman, J., in Queen-Em- 421-422, f. b. | 

press v. MannUi (1897) 19 All. 390, u ' 
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the same. But if it is intended to contradict him by the writing, his 
attention must be called to the writing. The object of this provision 
is either to test the memory of a witness or to contradict him by 
previous statements in writing. Such writing may be documents, 
letters, depositions, police diaries, elc. It must be noted that the 
previous record is in writing. The witness may also be contradicted 
by his previous verbal statements (s. 153, Exception 2). 1 

A witness may be questioned as to his previous written state- 
ments for two purposes : it may be to test his memory ; and the 
very object would be defeated if the writing were placed in his 
hand before the questions were asked ; or it may be to contradict 
him ; and here it would be* obviously unfair not to give him every 
opportunity of seeing how the matter really stands. 2 If you intend 
tojmpeach a vdtncss you are bound, whilst he is in the box, to give 
him aiTopportunity of making any explanation which is open to 
him; and that is not only a rule of professional practice in the con- 
duct of 9 a case, but is essential to fair play and fair dealing with 
witnesses. 3 

Documents. — A witness can be confronted with the state- 
ments made in writing in his account-books : but a clerk who writes 
the accounts at the mere dictation of his employer cannot be so 
confronted. In a case, A was employed by B, at intervals of a 
week or fortnight, to write up B's account-books,* B furnishing 
him with the necessary information cither orally or from loose 
memoranda. It was held that the entries so made could not be 
given in evidence to contradict A under this section, as previous 
statements made by him in writing. The statements were really 
made, not by A but by B, under whose instructions A had written 
them. 4 

Deposition. — In a trial before a Court of Session, counsel 
for the prisoner is not entitled to refer to the depositions given before 
the committing Magistrate for the purpose of contradicting the 
witness ,1 before, the Sessions Court, without drawing their attention 
to the alleged contradictions in their previous depositions and 
giving them an opportunity of explaining the same. 5 

Statements of witnesses recorded by a police,, officer while 
making an^investigation under s. 161, Criminal Procedure Code, 
form no part of police diaries and an accused, person on his trial has 
a right to call for and inspect such statements and cross-examine 

1 Reg . v. Uttamchand Kapurchand, (1002) 31 Cal. 142, f.b.; Queen-Em - 

(1874)11 B. H. C. 120, 123. press v. Dan Sahai, (1885) 7 All. 

2 Norton, p. 327. 862; Reg. v. Arjun Megha , (1874) 

3 Per Lord Herschell, L. C., in n B. H. C. 281; Emperor v. Laksh- 

Browne v. Dunn, (1894) 6 R. 67 — H.L. man Totaram , (1915) 17 Bom. L. R. 

4 Munchershaw Bezonji v. The 590 ; Bal Gangkdhar Tilak v. Shri 

New Dhutumsey S.&W. Company , Shriniwas Pandit, (1915) *7 Bom. 
(1880) 4 Bom. 576. L. R. 527, 39 Bom. 441, p. c. 

9 Emperor v. Zawar Rahman, 
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the witness thereon. 1 Section 162 of the Criminal Procedure Code ' 
provides, that the accused may be furnished with a copy of the 
statement 6f a witness, “ in order that any part of such statement, 
if duly proved, may be used to contradict such witness in the 
manner provided by s. 145 of the Indian Evidence Act 1872” The 
words “ if duly proved ” clearly show that the record of the state- 
ment cannot be admitted in evidence straightway but that the 
officer before whom the statement was made should ordinarily be**, 
examined as to any alleged statement or omitted statement that is 
relied upon by the accused for the purpose of contradicting the 
witness. The provisions of s. 67 of the Evidence Act apply to this 
case, as well as to any other similar ca?*i. Under s. 162 as amended 
it is not now permissible for statements to the Police, whether oral or 
written, to be put in evidence, in order to corroborate a prosecution 
witness, or to contradict a defence witness. A statement to 'the 
Police can only be used for one purpose, and that is, by the accused 3 
to contradict a prosecution witness in the manner provided by this 
section.- * 


Police diaries. — It is the absolute duty of Judges and Magis- 
trates to entirely disregard all statements and entries in special 
diaries as being in any sense legal evidence for any purpose, except 
for the one solitary purpose of contradicting the police officer who 
made the special diary when they do afford such a contradiction , 
and even in that case they are not evidence of anything except 
that such police officer made the particular entry which is at variance 
with his subsequently given evidence ; they are not evidence that 
what is stated in the entry was true or correctly represents what 
was said or done.'* ■ 


Where the police officer who made the special diary is allowed 
to refresh his memory and doe§ look at an entry in the diary for tin- 
purpose of refreshing his memory, the provisions of section 161 of the 
Indian Evidence Act, 1872, apply, and the accused or his agent 
is entitled to see such entry in the special diary and to cross-examine 
such police officer thereupon. There is no provision in section 172 
of the Code of Criminal Procedure enabling any person other than the 
police officer who made the special diary to refresh his irfemory by 
looking at the special diary, and the necessary implication is that 
a special diary cannot be used to enable any witness other than the 
police officer who made the special diary to refresh his memory by 
Looking at it. This is in truth a general principle of law. The 
criminal Court, but not an accused person or his agent, unless the 
police officer has been allowed to look at the diary in order to refresh 
his memory, can use the special diary for the purpose of contra- 


1 Bikuo Khan v. The Queen- Em* 

press , (1889) 16 Cal. 610; Sheru 
Sha v. The Quem-Empri&s, (1893) 
20 Cal. 642. 4 

2 Emperor v. Vithu BalH, (1924) 
26 Bom. L. R. 965. 


3 Per Edge, C. J., in Queen- 
Empress v. Mannu, (1897) 19 All. 
390, 412, f. b. ; Dadan Gazi v. 

Emperor , (1906) 33 Cal. 1023, 1020, 
1027. 

1 ! 
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dieting the police officer who made it, but before doing so the Court 
must comply with the specific enactment of section 145 of the Indian 
Evidence Act, 1872, and call the attention of the police officer to 
such parts of ithe special diary as are to be used for the purpose of 
contradicting him, otherwise such a use of the special diary would 
be illegal. There is no provision in section 172 of the Code of Crimi- 
nal Procedure enabling the Court, the prosecution or the accused 
«to use the special diary for the purpose of contradicting any witness 
other than the police officer who made it, and the necessary im- 
plication is that the special diary cannot be used to contradict any 
witness other than the police officer who made it. Section 145 of the 
Indian Evidence Act, 1872, ‘does not either extend or control the 
provisioEs of section 172 of the Code of Criminal Procedure. It is 
only if the Court uses the special diary for the purpose of contra- 
dicting the police officer who made it that section 145 of the Indian 
‘Evidence Act, 1872, applies, and in such case it applies for that 
purpose only, ^and not for the purpose of enabling the Court or a 
party to contradict any other witness in the case, or to show it or 
any part of its contents to any other witness. No reading of section 
172 of the Code of Criminal Procedure consistent with the rules 
of construction and a knowledge of the English language is possible 
by which the special diary is to be used to contradict any person 
except the police officer who made it. It is not enacted in section 
172 of the Code of Criminal Procedure by reference to section 145 
of the Indian Evidence Act, 1872, or otherwise that if the special 
diary is used by the Court to contradict the police officer who 
made it, it may thereupon or thereafter be used to contradict any 
other witness in the case. 1 The Privy Council has approved of this 
ruling in a criminal appeal from the judgment of the Court of the 
Judicial Commissioner of the Central Provinces. The Judicial 
Commissioner admitted in a murder trial statements made by 
witnesses to the policp and entered in the police diary. The 
Judicial Committee observed that the Judicial Commissioner went 
wrong in doing so and hel<l that a diary made by the police officer 
under s. 172 of the Code of Criminal Procedure might be used under 
that section to assist the Court which tried the case by suggesting 
means of further elucidating points which need clearing up, and 
which were material for the purpose of doing justice between the 
Crown and the accused, but not as containing entries which could 
by themselves be taken to be evidence of any dafe, fact, or state- 
ment contained in the diary, and th^t the police officer who made 
the diary might be confronted with ft, but not any other witness. 2 

CASE. 

In the course of a trial before the Sessions Court the entire 
evidence of the complainant given before the committing Magis- 

l Per Edge, C. J., in Queen - 2 fifal Singh v. Emperor , (1917) 

; . Empress v. Mannu, (1897) 19 All. 19 Bom.'L. R. 510, p.c. 

390 , 393 . 394 > * 
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trate was admitted as a whole during the cross-examination ol* 
that witness. It was held that the procedure followed was objec- 
tionable, inasmuch as the deposition so introduced was used for' 
the purpose of contradicting the witness. Beaman,. J., observed: 

“ If the previous deposition was intended to contradict the witness 
at the trial, it was contrary to principle to admit the evidence in 
the manner adopted without first drawing the attention of the 
witness to every point upon which it was to be used to contra diot*. 
him. If tfie statement was intended to corroborate the witness 
as a whole, it could not have been put in in cross-examination.”’ 

146 . When a witness is gross-examined, he may, 
oiiestions in addition to the questions hereinbefore 
lawful in cross- referred to, 1 be asked anv questions which 

examination. tCIld 1 # 

(1) to test his veracity, 

(2) to discover who he is and what is* his. position 
in life, er 

(3) to shake his credit, by injuring his character, 
although the answer to such questions might tend 
directly or indirectly to criminate him or might expose 
or tend directly or indirectly to expose him to a penalty 
or forfeiture. 

COMMENT. 

This section gives very wide powers to the cross-examiner 
in addition to those given by s. 138 ; and is more extensive in scope. 
As long as the cross-examiner confines his questions to the points 
of testing the veracity of a witness or discovering his status in life, 
there seem to be no limits to his power of putting questions. But 
when he undertakes the difficult yet delicate task of impeaching 
the character of a witness, the following, sections (ss. 147 to 150) 
give ample protection to a witness in speaking the truth .and impose 
wholesoiye restraints upon groundless ‘assertions levelled against 
him. “ If any such question relates to a matter relevant to the 

suit or proceeding the provisions of s. 132 are by s. 147 declared 

applicable to it. If the question is.as to a matter relevant only in 
so far as affects the credit of a witness by injuring his character, the 
Court is by s. 148 directed to decide whether or not the witness is to 

be compelled to answer, and may warn the witness that he 

is not obliged to answer it/. .When there is a question asked 
to which the answer may tend to criminate a witness, he may object 
that it is not as to a matter relevant to a matter in issue, or that, 
if relevant, it is relevant only as affecting his credit by injuring his 
character/' 2 • • 

1 Emperor v. Lakshman m Totaram, v. Gopal Doss, (1881) 3 Mad. 271, 

(1915) 17 Com. L. R. 590. 278, f. b. 

2 Per Turner, C. J., in The Queen 
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This section extends the power of cross-examination far beyond 
the limits of s. 138, paragraph 2, which confines the cros r s-cxamina- 
tion to relevant facts, including of course the facts in issue. The 
language of this section, coupled with that of ss. 138 and 147, looks 
as if the word “ additional ” facts spoken of in this section were 
considered as not relevant. But of course this could not be the 
case. It would be an absurd waste of time to enquire into facts 
•■which were irrelevant. As is indicated in s. 148 these facts are 
relevant as tending to show how far the witness is trustworthy : anrl 
the only object of classing these facts apart from other relevant 
facts is in order that special rules may* be laid down as to where they 
may be contradicted and when a witness may be compelled to 
answer them. 1 

jCross-exami/iation to credit is necessarily .irrelevant to any 
issue in «l«i action, its relevancy consists in being addressed to the 
credit /)r discredit of the witness in the box so as to show that his 
evidence for 0 j against the relevant issue is untrustworthy ; it is 
most relevant in a case where everything depends on the judge’s 
belief or disbelief in the witness’s story. 2 

1. 1 Hereinbefore referred to/ that is, referred to in s. 138, 
paragraph 2. 

147. If any such question relates to a matter 
when witness relevant to the suit or proceeding, the 

to answer. provisions of section 132 shall apply thereto^ 

COMMENT. 

This section only applies to questions referred to in cl. 3 of 
the preceding section. It refers to “ matters relevant to the suit 
or proceeding.” The following section s. 148) refers to “matters 
not relevant to the suit or proceeding.” 

148. If any such question relates to a matter 

not relevant to the suit or proceeding, 
Court to deckle Except in so far as it affects the credit of 
shall be ajked the witness by injuring his character, 
ness com died Court shall decide whether or not 
to answer the witness shall be compelled to answer 

it, and may, if it thinks fit, warn the 
witness that he is not obliged to answer it. In 
exercising its discretion, the Court shall have regard 
to the following considerations 

( 1 ) such questions are proper if they are of such 
a nature that the truth of the imputation conveyed 

1 Markby, p. 107. Shivlat Motilal, (1915) 17 Bom. I.. 

2 The Bombay Cotton Manufactur- R. 455, 3?> Bom. 386, P. c. . 

ing Co., Limited v. Raja Bahadur L 
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by them would seriously affect the opinion of the Court 
•as to # tbe credibility of the witness on the matter to 
which he testifies : 

(2) such questions are improper if the imputation 
which they convey relates to matters so remote in 
time, or of such a character, that the truth of the 
imputation would not affect, or affect in a slight!* 
degree, the opinion of the Court as to the credibility 
of the witness on the matter to which he testifies : 

(3) such questions are improper if there is a great 

disproportion between the importance of the imputa- 
tion made against the witness’s character and *the 
importance of his evidence : m 

(4) the Court may, if it sees fit, draw, from* the 
witness'^ refusal to answer, the inference tfiat the 
answer if given would be unfavourable. 

COMMENT. 

When any such question, that is, the question referred to in 
s. 146, is not relevant to the suit or proceeding, the Court must 
decide whether or not the witness shall be compelled to answer 
it and may warn the witness that he is not obliged to answer it. 

Such questions are proper — . 

(1) if they are of such a nature that the truth of the imputa- 
tion made touches the credibility of the witness. 

Th( 5 y are improper — 

(1) if the imputation refers to (a) matters so remote in time ; 
or (&) of such a character, that its truth does not affect the cre- 
dibility of the witness ; or 

(2) if there is a great disproportion between the importance 
of the imputation and the importance ol the evidence. 

If the witness refuses to answer Any question it is open to 
the Court to draw the inference that the answer if gUrcn would 
be unfavourable [cf. s 114, ill. (b) | 

The oBject of this section is tp prevent the unnecessary rak- 
ing up of the past # history of a witness, when it throws no light 
whatsoever on the questions at issue in a case. In the course of 
cross-examinatidn, the temptation is always too great to run down 
a witness's character ; the Legislature has, therefore, wisely pro- 
vided ample safe-guards for the unfortunate witness and placed 
wholesome checks on the wily cross-examiner. It would seem 
that under this section a witness cannot be compelled to answer 
irrelevant questions ; bfit if he chooses to answer them, he cannot 
be contradicted by other* evidence (s. 153). 

“ It m has been mucH debated, whether a witness is bound to 
answer any question,, the direct and immediate effect of answer- 
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ing whi ch might be to dcgvude his chdfctc&BV. On this subject the 
law still remains in a somewhat unsettled state, but thus much 
would seem to be clear ; viz., that were the transaction, to which 
the witness is* interrogated, forms any material part of the issue, 
he will be obliged to give evidence, however strongly it may reflect 
on his own conduct. Indeed, it would be alike unjust and im- 
politic to protect a witness from answering a question, merely 
because it would have the effect of degrading him, when his testi- 
mony might be necessary for the protection of the property, the 
reputation, the liberty, or the life of a fellow-subject, or might at 
least be required for the due administration of public justice. Were 
such a rule of protection to jfrevail, a man who had been convicted 
and punished for a crime, would, if called as a witness against an 
accomplice, be excused from testifying to any of the transactions 
in whichTie had participated with the accused, and thus the guilty 
hiight Escape .” 1 

In connection with this subject, we may refer to some pro- 
visions wfiich we have inserted in order to prevent the abuse of 
the power of cross-examination to credit. We believe the exist- 
ence of that power to be essential to the administration of justice, 
and we believe it to be liable to great abuses. The need for the 
power and danger of its abuse are proved by English experience, 
but in this country litigation of various kinds, and criminal pro- 
secutions in particular, are the great engines of malignity, and 
it is accordingly even more necessary here than in England, both 
to permit the exposure of corrupt motives and to prevent the use 
of the power of exposure as a means of gratifying malice. We 
have accordingly provided as fellows : 

“ Such questions may relate either to matters relevant to the 
case, or to matters not relevant to The case. If they relate to 
matters relevant to the case, we think that the witness ought to 
be compellable to answer* but that his answer should not after- 
wards be used against him. 

“ If thfey relate to matters not relevant to the case except in 
so far as they affect the credit of the witness, we think .that the 
witness offght not to be compelled to answer. His refusal to do 
so would, in most cases, serve the purpose of discrediting him, 
as well as an express admission that the imputation conveyed by 
the question was true .” 2 • f 

CASES. 

Clauses 1, 2,— On an indictment for rape, or for attempt at 
rape or for indecent assault, the prosecutrix cannot be asked 
in cross-examination whether she had had connection with another 
person not the prisoner ; and if she denies it evidence cannot be 

. i Taylor, nth Edn., a. 1459. Pi 2 Proceedings of the legislative 
1004. . Council. , 
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called to contradict her. 1 But she can be asked whether she ha3 
on previous occasions connection with the prisoner, 2 or whether 
she was a common prostitute. 3 

Clause 2. — The accused offered himself as A surety for a 
person who had been ordered to find security for good, behaviour. 
The Magistrate examined him on oath with a view to ascertain 
his fitness as a surety. He was asked if he had ever been pre- 
viously convicted of any offence ; and he replied in the negative 
A previous conviction having been proved against him, he was 
tried for an offence under s., 193 of the Indian Penal Code. The 
High Couit in upholding tlie conviction but modifying the sen- 
tence remarked : " We think that looking to the applicant's 
subsequent history it is to be regretted that the Magistrate allow- 
ed such a stale charge to be dragged to light, ajld that he would 
have shown a wiser discretion had he, according to the* principle 
embodied in section 148 of the Evidence Act, refused to alibw the 
question to be put on the ground that it related to a matter which 
had happened thirty years before and was so remote in time that it 
ought not to influence his decision as to the fitness of the surety. 
The applicant was apparently ashamed to admit an incident in his 
early years which he had apparently outlived, and having once 
denied his conviction he foolishly adhered to his denial." 4 

149. No such question as is referred to in sec- 
question not tion 148 ought to be asked, unless the 
without re^a^ person asking it has reasonable grounds 
sonabie ground, for thinking .that the imputation wh ch 
it conveys is well-founded. 

Illustrations. 

(а) A barrister i9 instructed by an attorney or vakil that an important 

witness is a dakait. This is a reasonable ground fey asking the witness whether 
he is a dakait. * 

(б) A pleader is informed by a person in Court that an important witness 

is a dakait. The informant, on being questioned by the pleader^ gives satis- 
factory reasons for his statement. This is a reasonable ground for asking the 
witness whether he is a dakaitg , 

(c) A witness, of # whom nothing whatever is known, is asked at random 
whether he is a dakait. There are here no reasonable grounds for the question . 

(d) A witness, of whom nothing whatever is known, being questioned 
to his mode of life and means of living, gives unsatisfactory answers. This may 
be a reasonable ground for asking him if he is a dakait. 

1 Per Kelly, C.B., in. The Queen P. 562 ; Reg. v. Cockcroft , (1877) 
v. Holmes , (1871I L. R. 1 C. C. R. 11 Cox 410. 

334 . 336; Rex V. Hod&on m (1812) 3 Rex v. Barker , (1829) 3 C. & 

R. & R. C. C. 21 1 ; Rex y. Clarhe t P. 589. 

(1817) 2 Stark, 241. 4 Emperor v. Ghulam Mustafa , 

2 Rex v. Martin , (1^34) 6 C. & (1904) 26 All . 371, 374. 
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150. If the Court is of opinion that any % such 
proceAuru of question was asked without reasonable 
question being . grounds, it may, if it was asked by any 
asked without barrister, pleader, vakil or attorney 
grounds report the circumstances of the case 

to tlic High Court or other authority to which such 
Ijarrister, pleader, vakil or attorney is subject in the 
exercise of his profession. 

COMMENT. 

f 

“ Tlu; object of these sections is to Jay down, in the most dis- 
tinct maifncr, the duty of lawyers of all grades in examining 
wit n£$$ess t with h. view to shaking their credit by damaging their 
character. I trust that this explicit statement of the principles, 
according to which such questions ought or ought not to be asked, 
will be foiled sufficient to prevent the growth, in this country, of 
that which in England has on many occasions been a grieve scan- 
dal. I think that the sections, as far as their substance is con- 
cerned, speak for themselves, and that they will be admitted to 
be sound by all honourable advocates and by the public. . . . 

“ In order to protect witnesses against needless questions of 
this kind, we enact that any advocate who asks such questions 
without written instructions (which the Court may call upon him 
to produce, and may impound when produced) shall be guilty 
of a contempt of Court, and that the Court may record any such 
question, if asked by a party tq, the proceedings. The records 
of the question of the written instructions ar£ to be admissible 
as evidence of the publication of an imputation intended to harm 
the reputation of the person affected, and such imputations are not 
to be regarded as privileged communications, or as falling 
under any of the exceptions to s. 499 of the Indian Penal Code, 
merely because jthey were made in the manner stated. Upon 
a triad for' defamation, it would, of course, be open to the person 
accused to, show, either that the imputation was true, and that 
it was for the public good that the imputation should be made 
(Excepn. 1, s. 499, Indian Penal* Code), or that it was made in good 
faith for the protection of the interest of the person making it or 
of any other person (Excepn. 9). This is the only method which 
occurs to us of providing at once for the interests of a bona fide 
questioner and an innocent witness.” 1 1 

* Sections 148-152 were intended to protect a witness against 
improper cross-examination — a protection which is often very 
much required. But the protection offered by s. 148 is not very 
effectual, because an innocent man will be eager, to answer the 

f 

t 

1 Proceedings of the Supreme pp. 237^ 238* dated 30th March, 18721 
Legislative Council, Gazette of India , * 
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question, and one who is guilty will by a claim for protection merely 
confess his guilt. Nor does the threat contained in s. 149 and this 
section'cajry the matter much further. * 

151. The Court may forbid any questions or 
indecent ami inquiries which it regards as indecent 

-candaious or scandalous, although such questions or 
questions. inquiries may have some bearing on thf. 
questions before the Court, unless they relate to facts 
in issue, or to matters necessary to be known in order 
to determine whether or not the facts in issue existed. 

COMMENT. , 

This section forbids the putting of any question winch is in- 
decent or scandalous, unless it relates to facts in issue or* is neces- 
sarily connected with them. • 

CASE. 

In » proceeding to recover maintenance by a married wo- 
man for her illegitimate children, under s. 488 of the Criminal 
Procedure Code, she “can be examined to prove non-access of 
her husband during her married life without independent evidence 
being first offered to prove the illegitimacy of the children.” 

152. The Court shall forbid any question which 
appears to it to be intended to insult 
or annoy, or which, though proper in 
itself, appears to the Court needlessly 
offensive in form. 


Questions in- 
tended to insult 
or annov*. 


COMMENT. 

The Court has the power to forbid any question which is in- 
tended to insult or annoy, or which is* couched in $ needlessly 
offensive form, • 

153. 


When a witness has been asked end has 
answered any question which is rele- 
vant to the inquiry only in so far as 
it tends to shake his credit by injuring 
fcis character, no evidence shall be 
given to tontradict him ; but, if h^ 
answers falsely, he may afterwards be charged with 
giving false evidence. 


Exclusion *ol 
evidence to con- 
tradict answers 
to qu es t ions 
testing veracity. 


1 Markby, 107. • 

- Per Candy, J., in litozavio v. 


ingles, (1893) 18 Bom. 468, 472. 
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Exception i. — If a witness is asked whether 
he has been previously convicted of any crime and 
denies it, evidence may be given of his "previous 
conviction. ' 

Exception 2. — If a witness is asked any question 
tending to impeach his impartiality and answers it 
•fey denying the fact suggested, he may be contradicted. 

Illustrations. 

(a) A claim against an underwriter is resisted on the ground of fraud. 

The claimant is asked whether, in a forihcr transaction, lie had not made a 
fraudulent # claim. He denies it. 

Evidence is offered to show that he did make such a claim. 

*■ 1 

The evidence is inadmissible. 

* (6)# A witness is asked whether he was not dismissed from a situation for 

dishonesty. He denies it. 

Evidence is offered to show that lie was dismissed for dishonesty. 

The evidence is not admissible. • 

(e) A affirms that on a certain day he saw B at Lahore. 

A is asked whether he himself was not on that day at Calcutta. He 
denies it. 

Evidence is offered to show that A was on that day at Calcutta. 

The evidence is admissible, not as contradicting A on a fact which affects 
his credit, but as contradicting the alleged fact that B was seen on the day in 
question in Lahore. 

In each of these cases the witness might, if his denial was false, be charged 
with giving false evidence. * 

(d) A is asked whether his family has not had a blood-feud with the 
family of B against whom he gives evidence. 

He denies it. He may be contradicted on the ground that the question 
tends to impeach his impartiality. 

COMMENT. 

The object of the section is to prevent trials being spun out 
to an unreasonable length. If every answer given by a witness 
upon the additional facts mentioned in s. 146 could be made the 
subject of fresh inquiry, a trial might never $nd. These matters 
are after all not of the first importance, beyond what is comprised 
in the exceptions. 1 

m When a witness deposes to facts which are relevant, evidence 
may be given in contradiction of what he has stated. But when 
what he deposes to affects only his credit, no evidence to con- 
tradict him edn be led for the sole purpose, of shaking his credit 
by injuring his character. However, a witness answering falsely 

t 

1 Markby, 108. 
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can be proceeded against for giving false evidence? under s. 193 
of the Indian Penal Code. There are two exceptions to this : 
(1) previous conviction when denied can be proved (s. 5m, Cri- 
minal Procedure Code) ; and (2) any fact tending to impeach his 
impartiality when denied can be proved. This is a salutary rule 
and is meant to curtail every inquiry. If contradictory evidence 
be allowed on side issues, such for instance, as shaking the witness’s 
credit by injuring his character, there can be no limit to an enquiry. 
The main issue in the case is almost always likely to be fogged fry * 
subsidiary inquiries which are profitless as well as perplexing. The 
two exceptions engrafted on the section are capable of easy proof 
and are material in assessing the weight to be attached to the 
testimony of an individual witness. 9 

The rule limiting the right to call evidence to contradict 
witnesses on collateral questions excludes all evidence of iacts 
which are incapable of affording any reasonable presumption 
or inference as to the principal matter in dispute ; the tesi? being 
whether the fact is one which the party proposing to # contradict 
would have been allowed himself to prove in evidence. 1 

CASE. 

The statement of a witness for the defence, that a witness 
lor the prosecution was at a particular place at a particular time, 
and consequently could not then have been at another place, where 
the latter states he was and saw the accused persons, is properly 
admissible in evidence, even though the witness for the prosecu- 
tion may not himself have been cross-examined on the point. 2 

154 . The Court may, in its discretion, permit 
• the person vMio calls a witness to put 
Question by an y questions to him which might be 
witness. put in cross-examination by the adverse 

party. 

COMMENT. * 

• 

Where a party calling a witness aiid examining liim discovers 
that he is cither hostile or unwilling to answer questions put to him, 
he can obtain-pernussion of the Court to put questions to him which 
may be put to him by way of c/oss-examination. He may be 
asked leading questipns (s. 143); or questions as to his previous state- 
ments in writing (s. 14$) ; or any questions under s. i 46 ; or his credit 
may be impeacHed (s. 155). A witness who is unfavourable is not 
necessarily hostile. A hostile* witness is one who from the manner 
in which he gives his evidence shows that he is not desirous <Jf 
telling the truth. 3 

1 Kazi Gulam Alii v/ff. H. Aga (1874) 11 B. H. C. iGG. 

Khan, (1869) 6 B. H. C.*( 0 . C. J.) 3 Luchiram Motilal Boid v. Radha 

93. * Charon Poddar, (1921) 49 Cal 93. 

a Reg. 9 v. Sakharavn Muhundji, 
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# A party to an action who calls an opponent as a witness has no 
right to cross-examine him, however hostile he may be, without the 
leave Of the Judge. Whether a witness is a litigant or not* it is a 
matter of discretion in the Judge whether he shows himself so hostile 
as to justify his cross-examination by a party calling him . 1 

There is no distinction on principle between an attesting witness 
whom a party is obliged to call and any other witness whom he may 
cite of his own choice ; but the Court may, in the exercise of its dis- 
^Cfetion, be more easily persuaded in the former case than in the 
latter case . 2 The Court has the discretion, under this section, to 
permit the prosecution to test, by way of cross-examination, the 
veracity of their own witnesses with' regard to the. (unconnected) 
matters elicited by the defeneb in cross-examination . 3 

The Judge, in his discretion, will sometimes allow leading ques- 
tions to be put in a direct examination ; as, for instance, where the 
witness, by his conduct in the box, obviously appears to be hostile 
to the^ party producing him, or interested for the other party, or 
unwilling give evidence, or where special circumstances render the 
witness rather the witness of the Court than of the party. . .puestions 
which assume facts to have been proved which have not been proved, 
or that particular answers have been given which have not been 
given, will not at any time be permitted . 4 

The mere fact that at a Sessions trial a witness tells a different 
story from that told by him before the Magistrate does not neces- 
sarily make him hostile. The proper inference to be drawn from 
contradictions going to the whole texture of the story is not that the 
witness is hostile to this side or* to that, but that the witness is one 
who ought not to be believed unless supported by other satisfactory 
evidence . 5 * 

CASES.* 

Hostile witnesses. — Tn a suit to recover moneys alleged to 
have been expended by the plaintiff in the performance of a cere- 
mony, the plaintiff's witnesses having failed to prove any damages, 
he called thb defendant as a witness, who gave evidence to the effect 
that the plaintiff had no claim. The Court refused to qllow the 
plaintiff to cross-examine the defendant. It was held that the 
refusal to cross-examine was not justifiable . 6 « 

Certain witnesses for the prosecution were examined. The ac- 
cused applied to the Court for an adjournment to enable them to 
cross-examine the witnesses by counsel. The application was re- 
fused, and the accused being called upon to cross-examine were not 

1 Price v. Manning , (1889) 42 4 Taylor, nth Edn., s. 1404, 

Ch. D. 372 ; Luchiram Motilal v. pp. 958, 959. 

Radha Charon, (1921) 49 Cal. 93. 5 Kalachand Sircar v. Queen- Em- 

2 Surendra Krishna Mondal , press , (i886)'i3 Cal. 53. 

v. Rani Dassi , (1920) 47 Cal. 1043. 6 Radhai* Jeebun Moostuffy v. 

3 Amrita Lai Hazra v. Emperor , Taramdnee Dossee , (1869) 12 M. 1 . 

(1915) 42 Cal. 957. A. 380. f 
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in a position to do so. The accused then applied that*the witnesses* 
should be summoned as witnesses for the defence. The witnesses 
were summoned, and, when the counsel for the accused proceeded 
to cross-examine them, he was not allowed to do so. It was held 
that the mere fact that the accused had been compelled to treat the 
witnesses for the prosecution as their own witnesses did not change 
their character ; that although the accused were compelled to obtain 
their attendance as witnesses for the defence, they were really sum^ 
moned under s. 257 of the Code of Criminal Procedure “ for the pur- 
pose of cross-examination,” and the Magistrate was wrong in refus- 
ing to allow their cross-examination. The Court said : “ To regard 
it otherwise would be to make? the procedure of the Courts a mere 
travesty of justice. ’’ l # 

During the trial of a case, the accused obtained a process for the 
attendance of a witness. Before the witness appeared the ^.ccuSed 
asked the Court to countermand the order for his attendance, but „ 
the Court refused to do so. When the witness attended, the accused 
declined to examine him. He was, thereupon, examined by the 
Court, and upon the accused claiming the right to cross-examine the 
witness, tlie Court refused to allow him to do so. It was held that 
under the circumstances the witness could not be regarded as a 
witness for the defence, and that the accused should have been given 
an opportunity to cross-examine him. 2 


155 . The credit of a witness may be impeached 
1 in pea cii- i* 1 the following ways by the adverse 
mg credit of party, or, with the consent of the Court, 
witness. by the party who calls him : — 

(1) ’by the evidence of 'persons who testify that 
they, from their knowledge of the witness, believe 
him to be unworthy of credit ; 

(2) by proof that the witness lias been bribed, 
or has accepted the offer of a bribe, or has received 
any other corrupt inducement to give his evidence ; 

(3) by proof of former statements inconsistent 
with any part of his evidence which is liable to be 
contradicted ; 

(4) when a man is prosecuted for rape or an 
attempt to ratdsh, it may be shown that the prose- 
cutrix was of generally immoral character. 

Explanation . — A witness declaring another wit- 
ness to be unworthy of credit may not, upon his exa- 
mination-in-chief, give reasons for liis belief, but 

l Sheoprakash Singh v. Remains. 2 Mohendro Nath Das Gttpto v 
1901) 28 Cal. 594, 596. • Emperor , (1902) 29 Cal. 387. 
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'he may be asked his reasons in cross-examination, 
and ♦ the answers which he gives cannot be contra- 
dicted, though, if they are false, he may afterwards be 
charged with giving false evidence. 

Illustrations. 

(a) A sues B for the price of goods sold and delivered to B. 

C says that A delivered the goods to B. 

Evidence is offered to show that, on a previous occasion, he said that he 
had not delivered the goods to B. 

The evidence is admissible. * 

(b) A is indicted for the murder of B. 

C says that B, when dying, declared that A had given B the wound of 
which he died. 

Evidence is offered to show that, on a previous occasion, 0 said that the 
woiftid was not given by A or in his presence. 

The evidence is admissible. 


COMMENT. 

Very often the Court forms its conclusion as to the truth or 
falsity of a claim only on the evidence of witnesses. This section 
enables the parties to give independent testimony as to the character 
of the witness in order to indicate that he is unworthy of belief by 
the Court. It indicates four ways in which the credit of a witness 
may be impeached : (a) by f he adverse party, or (6) by the party 

who calls him, if permitted by the Court. They are : — 

(1) Evidence of persons that the witness is unworthy of credit ; 

(2) proof that the witness (i) has been bribed ; (it) has* accepted 
the offer of a bribe ; or (in) has received any other corrupt induce- 
ment ; 

(3) former statements inconsistent with the present evidence ; 

and 

(4) general immoral character of the prosecutrix in cases of rape 
or attempt to ravish. 

The. above sub-clause (•) has an explanation, which is a re-echo 
of s. 153. Witnesses deposing to character can be asked in cross- 
examination to give reasons for their opinion, l^hey'are not liable 
to be contradicted in those reasons ; but, if they are false, they can 
be charged with giving false evidence. * * 

The first three grounds are general. They ‘indicate that the 
credit of a witness may be impeached, first of all, by the best of 
evidence, that is, his own former statements to the contrary ; se- 
condly, he can be shown to be unworthy of credit by the oral testi- 
mony of other persons ; and, lastly, his credit can be completely 
overthrown by proving that he had accepted ( a ) a bribe, or (6) an 
offer of a bribe, or (c) any other corrupt inducement. The fourth 
ground is a special one. If the woman complaining of rape or at- 
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tempt to ravish is proved to be a woman generally of immoral, 
character, her story in the complaint is entitled to no credence. 

In addition to counter-proofs and cross-examination, there are 
three ways* of throwing discredit on the testimony of an adversary's 
witness : — (i) By giving evidence of his general bad character for 
veracity, i.e., the evidence of persons who depose that he is in their 
judgment unworthy of belief, even though on his oath. (2) By 
showing that he has on former occasions made statements inconsist- 
ent with the evidence he has given. (3) By proving misconduct % 
connected with the proceedings, or other circumstances showing 
that he does not stand indifferent between the contending parties. 
Thus it may be proved that a witness has been bribed to give his 
evidence, or has offered bribes to others to give evidence for the party 
whom he favours, or that he has issued expressions of animosity and 
revenge towards the party against whom he bears testimony. 1 

Clause 1. — In order to impeach the character of a witness for, 
veracity, witnesses may be called to prove that his general reputation 
is such that they would not believe him upon his oath. *Such evi- 
dence can* be given, and the practice is ancient and undoubted. 2 

Clause 2. — The word “ accepted” has been substituted for the 
word " had " by Act XVIII of 1872. 

Clause 3. — The words “ which is liable to be contradicted” mean 
" which is relevant to the issue.” 3 

Statements made to police. — A person making statements to 
the police may, at the trial, be properly questioned about them ; 
and, with a view to impeach his credit, the Police Officer himself or 
any other person in whose hearing the statements were made, can 
be examined on the, point. 4 • 

An accused person has a right to call for and inspect such state- 
ments and cross-examine the witnesses thereon. 5 The proper proce- 
dure is for the accused to ask the Court to refer to such writing, and, 
if necessary, furnish the accused with copies.. 6 

Such statements may be Used in favour of an accused person. 
They “ can only be so used when they are. legally broiight as evidence 
before tha Court, that is to say, a witness having been cross-examined 
as to a statement, it may be shown by the evidence of Ihe Police 
Officer that* he did make a statement favourable to the accused, 

1 Best, 1 2th Edn., * s. 644, pp. v. Madho, (1892) 15 All. 25; Emperor 

563, 565. * v. Jagardeo Pande, (1905) 27 All. 

2 The Queen v. Brown and Hedley, 469 ; Bahawala v. The Empress , 

(1867) L. R. 1 C. C. R. 70. ' (1886) P. R. No. 17 of 1886 (Cr.) ; 

3 Per Wilson, J*, in Khadijah Emperor v. Marati Joti , (1921) 46 

Khartum v. Abdool Kurreem Sheraji, Bom. 97, 23 Bom. L. R. 820. 

(1889) 17 Cal. 344, 347. 5 Bikao Khan v. The Queen-Em- 

4 Reg. v. Uttamchdfod Kapur - press, (1889) 16 Cal. 610. 

chand, (1874) zi, B. H* C. 120 ; 6 Dadan Gazi v. | Emperor, (1906) 

Queen-Empress v. Sitaram Withal, 33 Cal. 1023. 

(1887) 11 Bom. 657; QueefrEmpress 
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■ which the witness denies having made ; and if the statement was at 
that time reduced into writing by the Police Officer, the officer 
would be allowed to refresh his memory by referring tq it*; but the 
written statement itself, when the statement has been reduced into, 
writing. . . .caiinot be used as direct evidence of what was stated by 
the witness to the Police Officer/' 1 

It is not, however, competent to the accused to insist that a 
memorandum made by the Police Officer shall, in the course of the 
examination of such officer, be referred to by the latter for the pur 
pose of refreshing his memory. 2 


CASES, 

Clause 3 . — In a suit by one K, claiming a share in a business 
as heiress of A, her father, the defendant pleading limitation, K, 
befpre the close, of her case, put in evidence an entry in the Koran 
to shew that she was born in 1279 [1863, A.D.], and in the cross- 
< examination of M, a witness for the defence, put to him a letter pur- 
porting to have been written by A to M, supporting K's case. Upon 
M denying the genuineness of the Koran, and of certain words in the 
letter, it was proposed on behalf of K to give evidence in reply 
shewing that M had made statements to an attorney before the case 
inconsistent with his evidence, both as to the Koran and the letter. 
It was held that evidence might be given in reply as regards the 
Koran but not as regards the letter ; no substantive evidence having 
been given as to the latter before the close of the plaintiff's case. 3 

Two persons made statements to the effect that C and another 
had robbed them and caused 'hurt while doing so. One statement 
was made to their employer and the other to the Head Constable. 
C was subsequently charged and these two persons were palled as 
witnesses for the prosecution, but they then denied that C was one 
of the men who had assaulted them. Their previous statements 
were filed, but neither the employer nor the Head Constable was 
called to depose to the terms of the statements which the witnesses 
were said to have made It was held that the former statements 
referred-to; and which implicated the accused, could be used only 
under this clause for discrediting their evidence and not ag substan- 
tive evidence against the accused. 4 

Certain statements relating to the commission oj an offence 
were made by one J to H, and the latter took the information so 
obtained to an officer in charge of a Police Station and if was record- 
ed. It was held that the statements recorded being a reproduction 
by the informant of the statements made to him by another person, 
were inadmissible as a first information. It was further held that 


1 Per Edge, C. J., and Banerji, 
J., in Queen-Empress v. Taj Khan , 
(1894) 17 All. 57, 60. 

2 In the matter of the Petition of 

Kali Chitrn Chunari, (r88i) 3 


Cal. 154. 

3 Khadijah Khauum v. Abdool 
Kurreem ,Sheraji t (1889) 17 Cal. 344. 

4 Emperor v.‘ Cherath Choyt 
Kutti, (1002) 26 Mad. T91. 



SECS. 155-156.] EXAMINATION OF WITNESSES. 


337 


though the evidence given in the case by J could be contradicted by, 
the evidence of the informant H proving the statements made by 
J to H, it could not, under this clause, be contradicted by what the 
Police Sub-Inspector recorded as the first information of H. 1 

Clause 4. — See Comment under s. 138. # 

English law. — The rule of English law is that the credit of a 
witness may, amongst other ways, be impeached by evidence of facts 
contradictory of the evidence given by him. The express provision .. 
of the Indian law is less extensive. The witness's credit, it is provid- 
ed, can only be impeached in certain specified ways (s. 155), that is, 
by questions or by testimony going directly to his credit, not medi- 
ately through a contradiction of the particular matter deposed to 
by him in the case. 2 

156 . When a witness whom it is intended to aor- 
Qucstions roborate gives evidence of any relevant 

I»rate 8 cvid°cnce' fact > he ma y be questioned as to* Any’ 
<>f relevant fact other circumstances which he observed 
admissible * a £ or near to the time or place at which 
such relevant fact occurred, if the Court is of opinion 
that such circumstances, if proved, would corroborate 
the testimony of the witness as to the relevant fact 
which lie testifies. 

lllublvaliou . 

ail accomplice, gives an account of a robbery in which lie took part. Tie 
describes various incidents unconnected with the robbery which occurred on his 
way t<$ and from the place where it was committed. 

Independent evidence of these /acts may be given in order to corroborate 
his evidence as to the robbery itself. 

COMMENT. 

The Legislature has indicated (ss. 143, *53 and 15^) how and 
when a witness may be contradicted. We have now to see in what 
circumstances a witness may be corroborated. First of all, Jje may be 
asked questions tending to corroborate evidence of a relevant fact 
(s. 156) ; secondly, former statements made by him may be proved 
to corroborate later testimony to tfie same fact (s. 157) ; thirdly, 
when any statement 'relevant under s. 32 or s. 33 is proved, all mat- 
ters may be proved either to contradict or corroborate it (s. 158) ; 
and, lastly, he may refresh his •memory by referring to writings made 
previously by him (s. 159). Like contradiction, corroboration is 
meant to test the truthfulness of a witness. If he is able to give a 
definite idea of the surrounding circumstances, his testimony thereby 

1 The IZnipevov *v. Ditih Handhu 2 Reg . v. Sakharam Mnkundji, 

Muitva . (1903) 8 C 4 W. N. 2i§. (1874) 1 1 B. H. C. 166, i6q. 
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gains in credit. If he is not, then he contradicts himself and his 
statements are discounted. 

This section permits the Court to allow a witness, who has testi- 
fied to a relevant fact, to corroborate his testimony by deposing to 
any circumstances which he observed at or near the time or place 
at which such relevant fact occurred. The frame of the section 
indicates that questions are to be asked in examination-in-chief. In 
most cases, it paves the way of cross-examination, which, if success- 
iul, brings out contradiction ; but which, if unsuccessful, must in- 
evitably result in corroboration. 


157. In 

Former state- 
ments of V/itness 
ma^ be proved 
to corioborate 
later testimony 
as to same fact. 

be proved. 


order to corroborate the testimony of a 
witness, any former statement made 
by such witness relating to the same fact 
at or about the time when the fact took 
place, or before any authority legally 
competent to investigate the fact, may 


COMMENT. 


Another way of corroboration is indicated by this section. The 
testimony of a witness may be corroborated by a former statement 
made by him (i) about the time of the occurrence, or ( 2 ) before a 
legally competent authority. Generally, the statements made im- 
mediately on the occurrence of an event contains truth, for no time 
has elapsed for concoctions to <5reep in ; similarly, statements solemn- 
ly made in the presence of a legally competent authority bear the 
impress of truth. Statements like these are, therefore, a legitimate 
means of corroboration. They support the credibility of the person 
whose evidence is corroborated. Wliere a counsel repeated to other 
persons the conversation that had taken place between him and his 
junior, the evidence of those persons was held admissible under this 
section. 1 But " the force of any corroboration by means of previous 
consistent statements must evidently depend upon the truth of the 
proposition that he who is consistent deserves to be believed. If 
that proposition be not universally true, what becomes of the virtue 
of previous consistent statements ? One may persistently adhere to 
falsehood once uttered, if there is a motive for it ; and should the 
value of such a corroboration ever come to b£ rated higher than it 
now is, nothing would be easier than for designing-and unscrupulous 
persons to procure the conviction of any innocent men, who might 
be obnoxious to them, by first committing offences, and afterwards 


1 Bomanjee Cowasjee , In re , (1906) Lall Bose/ (1900) 5 C. W. N. 16 n ; 
L. R. 34 I. A. 55, 60 ; 9 Bom. L. R. Shwe Kin v. King-Emperor , (1906) 3 
34 Cal. 129; 4 L. B. R. 27, P. C. See L. B.,,R. 240; Mi Myin v. King - 
also Nistarini Dassee v. Rat Nundo Emperor (190&) 5 L. B. R. 4. 
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making statements, to different people and at different times and 
places, implicating those innocent men/* 1 

€t Frona the position occupied by an approver witness, his 
evidence is 'necessarily regarded with very great suspicion as being 
tairfted, and that although he may, on the main fapts connected 
with the commission of the offence, be truthful and reliable, it is 
when he comes to implicate any particular person that his evidence 
should be accepted with the greatest caution. Nothing is easier for 
a man than to narrate eyents with accuracy, and yet more so, whea 
coming to describe the acts of a particular person, to change his 
personality so as to exculpate a guilty friend, and to implicate an 
innocent person or an enemy/ ^ 

Hence, it is a rule that corroboration to the evidence of an 
accomplice must proceed from an independent and reliable source ; 
and that previous statements made by the accomplice himself, 
though consistent with the statements made by him at the trial, 
are insufficient for such corroboration . 3 • 

This section, which lays down the general rule, must be taken 
subject to* the exception contained in the special rule enacted by 
s. 162 of the Criminal Procedure Code which makes statements to 
the Police other than dying declarations inadmissible in evidence 
against the accused. 4 Section 162 prohibits the use of the record 
containing the statement of a witness to the police as evidence against 
the accused as well as proof of such statement by oral evidenced 
Cases which laid down that the record was inadmissible but oral 
evidence as to the nature of those ^statements could be given to 
corroborate the testimony of a witness are no longer of any author- 
ity in virtue of the amended section 162 , fl 

Although mere'repetition of a statement without contradict ion 
or material discrepancy is recognised by this section as some corrobo- 
ration of the truthfulness of that statement, this section does not 
justify the use against accused persons of a previous statement by 
an approver to contradict his retraction. 7 . 

Previous statements of an accomplice may be proved under this 
section, ajid may be corroborated. 8 

• 

1 Per Naifabhai Haridas, J., in v. The Crown , (1024) 5 I -ah. 324. 

Reg. v. Malapa bin Kapana, (1874) • 6 The following cases are no long- 
11 B. H. C. 196, 198. , or of any authority : Emperor v. Han- 

2 Per Frinsep and Macpherson, maraddi, (1914) Bom. J-. R. 603, 

JJ.. in Queen-Empress v. Bepin 39 Bom. 58 ; Fanindra Nath Banerjee 
Biswas , (1884) 10 Cal. 970, 973. . v. Emperor t (1908) 36 Cal. 281 ; 

3 Reg. v. Malapa bin Kapana, Mu tint Kumarswami Pillaiv. Emperor, 

(1874) xi B. H. C. 196. (iqi- 2) 35 Mad. 397. 

4 Per Maclean, C. J., in Queen - 7 Pathana v. The King-Emperor, 

Empress v. Bhairab Chunder Chuck er- (1904) P. R. No. 3 of 1904 (Cr.). 
butty, (1898) 2 C. W. N! 702, 712. 8 Barkat AH v. The Crown, (1916) 

5 Rakhti v. The Crown, (1925) P. R. No. 2 of 1917 (Cr.), 

6 Lah. 1 71, disapproving MantChand 



340 


THE LAW OF EVIDENCE. 


[CHAP. X. 


Where a person making a dying declaration chances to live, his 
statement cannot be admitted in evidence as a dying declaration 
undt*r s. 32, but it may be relied on, under this section, to corrobo- 
rate the testimony of the complainant when examined ih the case. 1 

As this section refers to the corroboration of the testimony of 
a “ witness ” ordinarily before corroborative evidence is admissible 
the evidence sought to be corroborated must have been given. 2 3 

English law. — The English law on this point is different. It 
•does not admit such statements into evidence. The danger of 
letting them in lies in the fact that repetition of the same story 
over and over again ought not to gain in credence. } 

1 

1 CASES. 

« In 1874, hye out of six persons who were named as having com- 
mit ted 'a murder were arrested, and after inquiry before a Magistrate 
were*tried before the Court of Session and convicted. At the tim< 
of the inquiry before the Magistrate, the sixth accused person 
absconded, as was recorded by the Magistrate. In their examination 
before that officer, the witnesses deposed to the absconder having 
been one of the participators in the crime charged against the 
prisoners then under trial. In 1886, the absconder was apprehended 
and tried before the Court of Session upon the charge of murder. 
Of the witnesses examined at the first trial, only one was living. 
He was examined and his deposition given in 1874 was also admitted. 
It was held by Straight, J., that under the special circumstances the 
deposition taken in 1874 of Phe surviving witness was admissibh 
under this section as coiToboration of her evidence given at the trial 
of the prisoner. 4 „ * . 

Where the plaintiffs sought to establish their pedigree by 
proving inter alia that A and B wdre brothers, it was held that a 
statement to that effect made by one of the plaintiffs in a deposition 
given long before the .controversy in suit arose was admissible in 
evidence. 5 

A statement by a witness recorded by a Magistrate under s. 164 
of the Criminal Procedure Code is admissible in evidence to corrobo- 
rate the statement made by that witifess before the Committing 
Magistrate and from which statement he resiles in the Sessions 
Court. 6 The Bombay High Court has held that such statement 
is not admissible in evidence. 7 , • 

1 Emperor v. Rama Saltu , (1902} & Jadu Nath Sarkar v. M abend v a 

4 Bom. L. R. 434. Nath Rai Chowdhury, (1907) 12 C. 

2 Nistarivi Dassee v. Rai Nundo W. N. 2OO. 

Lall Bose, (1900) 5 C. W. N. xvi. 6 Vclliah Kone v. King-Empeior 

3 Taylor, iotli Edn., s. 1476, (1922) 45 Mad. 766. 

p. 1070. 7 Emperor v. Aftbar Bad 00, (1910) 

4 Queen-Empress v. Ishri Singh , 34 Bom • 599. 

(1886) 8 All. 672. i 
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158 . Whenever any statement, relevant under 
What matters sectio . n 32 or 33, is proved, all matters 


may be proved either in order to con- 
tradict or to corroborate it, or in order 
to impeach or confirm the credit of' the 
person by whom it was made, which 
might have been proved if that person, 
had been called as 'a witness and had denied upon 
cross-examination the truth of the matter suggested. 


may be proved 
in connection 
with proved 
statement rele- 
vant under sec- 
tion 32 or 33. 


COMMENT. • 


This section deals with corroboration as well as contraHiction. 
When a witness is examined in the case, the law givc^the party who 
calls him an opportunity to corroborate his testimony ; and it gives, 
at the same time, opportunity to the adverse party to contradict Jiis 
statements. But ss. 32 and 33 of the Act permit the putting in of 
^tatements, # oral or written, or statements made in a judicial pro- 
ceeding, by a person who cannot be examined ns a witness. The 
Legislature intends by this section to submit such statements to the 
self-same tests of contradiction and corroboration, in the same way 
as if those statements were made by the witness in the box. 

159 . A witness may, while under examination, 
it ci re shin refresli his memory by referring to any 
memory. " sling writing made by himself at the time 
, . of the transaction concerning which he 

is questioned, or so soon afterwards that the Court 
considers it likely that the transaction was at that 
time fresh in his memory. 

The witness may also refer to > any such writing 
made by any other person, and read by the witness 
within the time aforesaid, if when’ he read it he knew 
it to be correct. 

Whenever a witness may .refresh his memory by 
reference to any document, he may, 
when witness with the permission of the Court, refer 
may use copy of to a CO py qf such document : 
irwhmemory re Provided the Court be satisfied that 
there is sufficient reason for the non- 
production of the original. 

An expert* may *re/resh his memory by reference 
to professional treatises. 




COMMENT. 

One more way of allowing a witness to corroborate his testimony 
is to permit him to refresh his memory. He may, during 'his exami- 
nation, refresh his memory — 

t 1 ) by deferring to any writing made by himself at the time of 
the transaction concerning which he is questioned 1 ; 

(2) by referring to any such writing made by any other person 
and read by the witness within the time aforesaid 2 ; 

( 3 ) by referring to professional treatises, if the witness is an 
expert (s. 159). 

It is not necessary that the writing referred to should be one 
which is admissible in evidence, it is immaterial what the docu- 
ment is, whether it be a book of account, letter, tradesman's bill, 
notes made by the witness, or any other document which is likely to 
assist Jthe memory of the witness. 

It is not necessary that the witness should have specific rc- 
coll'ections of the facts themselves (s. 160). 

The adverse party has the right of seeing the writing so used 
and cross-examining the witness thereupon (s. 161). 

The grounds upon which the opposite party is permitted to 
inspect a writing and to refresh the memory of a witness are three- 
fold : (i) to secure the full benefit of the witness’s recollection as to 
the whole of the facts ; (ft) to check the use of improper documents ; 
and (in) to compare his oral testimony with his written statement. 3 

The section says a witness may refresh his memory as stated. 
He is not bound to do so ; and the accused cannot compel him to do 
it. 4 * 

It is very doubtful whether a Police Officer can refresh his 
memory as to statements recorded by him under s. 162 of the Crimi- 
nal Procedure Code, unless the writing is already in and has been 
put to the witness who is alleged to have made the statements. 5 

CASES. 

The plaints and records in a number of suits upon bonds insti- 
tuted by the .same plaintiff against different persons were destroyed 
by fire. The suits were re-instituted, and duplicate copies of the 
plaints < were filed. The only evidence of the contents off the bonds, 
froni which the plaints were prepared, consisted of a register kept 
by the plaintiff's clerk of the names of the executants of the bonds, 
the matter in respect of which the bonds had been given, the amounts 
due thereunder, and the names of the attesting witnesses. From 
this register the duplicate plaints had been prepared. It was held 
that though the register was not secondary evidence of the contents 


, 1 Mangham v. Hubbard , (1828) 8 
B. A C. 14. V 9 

, 2 Burrough v. Martin, (1809) 2 
Camp. n2 ; Abdul Salim v. Emperor, 
(1921) 49 Cal. 573 . 

3 Per Field, J„ in In the matter of 
the Petition ojjhubboo Mahton , (I882) 


8 Cal. 739, 744. 

4 In the matter of the Petition of 
Kali Chi^m Chunari , (1881) 8 Cal. 154. 

3 Per Holmwood, J., in Dadan 
Gazi v*. The Emperor, (1906) 10 C. 
W. N. 890, 894. 
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of the bonds, yet it was a document which might be referred to by, 
a witness for the purpose of refreshing his memory, under this 
section . 1 • • 

Collection papers.— The collection papers are no evidence 
per $e, and can only be used when they are produced by a person 
who has collected rent in accordance with them and who merely uses 
them for the purpose of refreshing his memory . 2 

Jama-wasul-baki papers. — Jama-wasul-baki papers are not, 
admissible as independent' evidence of the amount of rent mentioned 
therein ; but the person who has prepared them can refresh his 
memory from such papers when giving evidence as to the amount 
of rent payable . 3 * 

Unstamped document. — An insufficiently stamped promissory 
note can be used for the purpose of refreshing memory . 4 , 

Post-mortem examination reports. — A medical man in giving 
evidence may refresh his memory by referring to a report which he 
has made of his post-mortem, examination, but the report its*elf 
cannot. J>e treated as evidence . 5 

Dying declaration. — The dying statement of a deceased 
person may be proved in the ordinary way by a person who heard 
it ; and the writing may be used for the purpose of refreshing the 
witness’s memory . 6 

Special diary. — The special diary may be used by the Police 
Officer who made it, and by no witness other than such officer, for 
the purpose of refreshing his memory . 7 * 

Statements made to the police.— Statements made to the 
police and .reduced to. writing cannot be used as evidence ; but may 
be used for the purpose of refreshing memory . 8 

160. A witness may* also testify to facts men- 
tioned in any such document as is men- 
tacts s ftoted y in tioned in section 159 , although he has no 
document men- specific recollection Qf the facts * them- 
tioniW 11 sc£ selves, if he is sure that the facts t were 
t correctly recorded in the document. * 

1 Taruck Nath Mullick v. Jeamat Samir uddin, (1881) 8 Cal. 211. 

Nosya, (1879) 5 Cal. 353., 7 Queen-Empress v. Mannu 

2 Mahomed Mdhmood v. Safar (1897) 19 All. 390, f. b . 

Ali, (1885) 11 Cal. 40% 409. 8 Reg, v. Uttamchand Kapur - 

3 Akhil Chandra Choivdhry # v., chand, (1874) 11 B. H. C. 120; Queen - 

Nayu, (1883) 10 Cal. 248. ■ Empress v. Sitaram Vithal , (1887) ii 

4 Birchall v. Bullough, [1896] 1 Bom. 657 ; Roghuni Singh v. The 

Q. B, 325; Maugham v. Hubbard, Empress , (1882) 9 Cal. 455; Bhikao 
(1828) 8 B. & C. 14.. Khan v. The Queen~Bmpress , (1889) 

5 Roghuni Singh v. The Empress , 16 Cal. 610 ; Sheru Sha v. The Queen - 

(1882) 9 Cal. 455. • * Empress , (1893) 20 Cal. 642 ; Emperor 

® In the matter of the Petition of v. Stewart, (1904) 31 Cal. 1050, 1052. 
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* Illustration . 

A book-keeper may testify to facts recorded by him in books regularly kept 
in tife course of business, if he knows that the books were correctly kept, although 
lie has forgotten the particular transactions entered* 

' COMMENT. 

The principle of the foregoing section is carried a step furthci 
here. A witness may refresh his memory by a document even 
though he has no specific recollection of th<£ facts themselves ; but he 
must be sure that the facts were correctly recorded in the document. 
If the witness had not correctly recorded the words used by the 
speaker but only his impression, then the notes made by him would 
be inadmissible to prove the words used . 1 

“Jn order that a document may be used as the refresher of 
memory, it is by no means necessary that the witness, after having 
seen ft, should have any independent recollection of the facts men- 
tioned therein, or connected therewith ; but it will suffice if lie 
rebiembers that he has seen the paper before, and that, when he saw 
it, he knew its contents to be correct ; or even if, entirely forgetting 
the circumstances themselves, and the fact of his having seen tin* 
paper, he can still, in consequence of recognising his signature <>i 
writing upon it, vouch for the accuracy of the memorandum, <» 
swear to the particular fact in question . 1 * 2 

A witness may refresh his memory from a writing made by 
another person and inspected and signed by him, at the close of the 
day on which it was made, when it brings to his mind neither any 
recollection of the facts mentioned therein nor of the writing itsell 
but when it nevertheless enables him to testify to a particular fad 
from the conviction of his mind on seeing the writing which he know-* 
to be genuine . 3 

161 . Any writing referred to under the provi- 
Kight of ad- sions of the two last preceding sections 
to^riting wsed mus t he produced and shown to the ad- 
to refresh me- verse party if he requires it : such party 
mor y . ^ may, if he pleases, cross-examine the 
witness thereupon. 

COMMENT. 

The opposite party may look at the writing to see what kind ol 
writing it is in order to check the use of improper documents . 4 

He has a right to look at any particular writing before or at the 
moment when the witness uses it to refresh his memory in order to 

t Per Wallis, J., in Mylapore 3 Abdul Salim v. Emperor, (1921) 
Krishnasami v. Emperor, (1909) 3 Z 49 Cal. 573. 

Mad. 384, 395. 4 Pfr Field, J., in In the matter of 

2 Taylor, nth Rdn., s. 1412, the 1 Petition of Jkubboo Mahton, 
p.964. \ (1882V 8 Cal. 739, 745. 
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answer a particular question ; but if he then neglects to exercisers 
right, he c£nnpt continue to retain the right throughout the whole 
of the subsequent examination of the witness. 1 # 

“ In all cases where documents are used for the purpose of re- 
freshing the memory of a witness, it is usual and reasonable — and 
if the witness has no independent recollection of the fact, it is 
necessary — that they should be produced at the trial, and that the 
o pposite counsel should have an opportunity of inspecting them, in 
order that on cross or re-examination, he may have the benefit of 
the witness's refreshing his memory by every part. Neither is the 
adverse party bound to put in the document as part of his evidence . 
merely because he has looked at it, or examined the witness respect- 
ing such entries as have been previously referred to ; but if he goe* 
further than this, and asks questions as to other parts of the memo- 
randum, it seems that he thereby makes it his own evidence/* 2 , 

162 . A witness summoned to produce a jdocu- 
. ment shall, if it is in his possession or 
.tocuiiu-nts power, bring it to Court, notwithstanding 
any objection which there may be to its 
production or to its admissibility. The validity of any 
such objection shall be decided on by the Court. 

The Court, if it sees fit, may inspect the document, 
unless it refers to matters of §tate,' or take other 
evidence to enable it to determine on its admissibility. 

If .for such a purpose it is necessary to cause any 
document to be translated, the Court 
-loJm'onts"" ° may, if it thinks fit, direct the trans- 
lator to keep the contents secret, unless 
the document is to be given in evidence : and, if the 
interpreter disobeys such direction, .he shall be held to 
have committed an offence under s. t66 of the Indian 
Penal Code. 

COMMENT! 

Under the provisions of 0 . XVI, r. 6 , of the Civil Procedure 
( ode, a person maj» be summoned to produce a document without 
being summoned to give evidence. He may either attend the 
Court personally or may depute another to produce it. In neither 
case is he liable to be cross-examined (s. 139). If the document 
lie in his possession or power, he is bound to bring the document 
with him to Court, notwithstanding any objection he may have tc 
its production (e.g, ss. 130-131 or ss. 126-129) or admissibility. 

1 In the nfatter of the Petition of 2 Taylor, nth Edn*, s. 1413 

Jhubboo Mahton , (1882) 8 Cal. 739. p. 965- 
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Having brought it to Court, he is entitled to raise his objection to 
their production or admissibility. The Court has then t<5 decide the 
validity of any such objection. For the purpose of deciding on the 
validity of the reason that may be offered for withholding them, the 
Court may receive evidence, 1 and in so doing it is entitled to inspect 
the document, if it does not refer to matters of State (s. 123). ff 
1 the document in question happens to be in a language not known to 
the presiding officer, he may get it trarfslated ; and call upon tin- 
translator to keep its contents secret. 

. 1. ‘Matters of State.’ — Seers. 123. Statements made and 
documents produced by hssessees before the Income-Tax Officer, 

* for the purpose of showing the income of such assessees do not refer 
to matters of State. 2 

„ 163 . When a party calls for a document which 
Giving, as evi- he has given the other party notice to 
mOTt’caUcd°for P r °duce, and such document is pro- 
and produced duced and inspected by the party 'calling 
on notice. for j^s production, he is bound to give 
it as evidence if the party producing it requires him 
to do so. 


COMMENT. 

Where a party to a suit gives notice to the other party to pro- 
duce a document, and when produced, he inspects the same, he is 
, bound to give it as evidence if the other party requires him to do so. 
The terms of the section make it clear that thfc section refers^to docu- 
ments asked for by a party during trial. If does not refer to docu- 
ments produced under O. XI, r. 14 of the Civil Procedure Code. 

164 . When a party refuses to produce a docu- 
dence^of a do^i men t which he has had notice to produce, 
ment °produc- he ealmot afterwards use the document 
tion ca which as evidence without the cons&it of the 
notice 0 use ° n other party or the order of the Court. 

I llu sty at ton. 

A sues B oi\ an agreement and gives B notice to produce it. At the trial 
A calls for the document and B refuses tg produce it. A gives secondary evidence 
of its contents. B seeks to produce the document itself to contradict the sec. 
ondary evidence given by A, or in order to show that the agreement is not 
stamped. He cannot do so.. 

I* u 

1 V enkatachella Chettiar v. Sam - Ja&obram Dey v. Bulloram Dey, 

pathu Chettiar, (1908) 32 Mad. 62, 64. (1899) 26 Cal. 281. 

2 V enkatachella Chettiar v. Sam • 3 Mahomed * v. Abdul, (1903) 5 

pathu Chettiar, (1908) 32 Mad. 62; Bom, L. R. 380. 
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COMMENT. 

In practice a party who Has given to his opponent notic£ to 
produce certain documents is allowed to call for them at any stage 
of the hearing. “ The production of papers upon notice does not 
make them evidence in the cause, unless the party calling for them 
inspects them, so as to become acquainted with their contents ; 
in which case he is obliged to use them as his evidence, at least if 
they be in any way material to the issue. The reason for this rule 
is, that it would give an unconscionable advantage to a party, to 
enable him to pry into the affairs of his. adversary, without at the 
same time subjecting him to the rtsk of making whatever he inspects 
evidence for both parites.” 1 * 

165 . The Judge may, in order to discover br ty 
judge's power obtain proper proof of relevant facts, 
to putquesrtions ask any question he pleases, in any 
duction* pr ° f orm > at any time, of any witness, or 
. , of the parties about any fact relevant 

or irrelevant ; and may order the production of any 
document or thing : and neither the parties nor their 
agents shall be entitled to make any objection to any 
such question or order, nor, without the leave of the 
Court, to cross-examine any witness upon any answer 
given in reply to any such question : 

Provided that the judgment must be based upon 
facts declared by , this Act to be relevant, and duly . 
proved : t 

Provided also that this section shall not authorize 
any Judge to compel any witness to answer any ques- 
tion or to produce any document which such witness 
would be entitled to refuse to answer or produce* under 
sections mi to 131, both inclusive, if the question 
were asked or the document were called for by the 
adverse parfy ; nor shall the Judge ask any question 
which it would be improper for any other person to ask 
under section 148 or 149 ; nor shall he dispense with 
primary evidence of any. document, except in the cases 
hereinbefore excepted. 

COMMENT. 

This section is intended to arm the Judge with the most ex- 
tensive power possible for* the purpose of getting the truth. The 
effect of this section is that in order to get to the bottom of 

* i Taylor, iijh Edn., s< 1817, pp. 1213, 1214. 
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the matter before it, the Court will be able to look at and enquire 
into every fact whatever. 1 Each party in a case is» interested 
in setting up his own case and demolishing the one set up by his 
adversary. * There is danger in some cases that the whole truth 
may not come out before the Court. The Judge, in order to discover, 
or to obtain proper proof of, relevant facts, may exercise very wide 
powers indeed ; but they all pivot upon the ascertainment of rele- 
vant facts. He may approach the case from any point of view, 
and is not tied down to the ruts marked out by the parties. He 
can ask (i) any question he pleases ; (2) in any form ; (3) at any 
time ; (4) of any witness ; (5) or of the parties ; (6) about any fact 
relevant or irrelevant. No party is entitled to object to any such 
question or order, or to cross-examine the witness without the leave 
of the Court. But out of the evidence so brought out, the Judge 
can only use that which is relevant and duly proved. There are 
three exceptions to the very wide powers given to the Judge. The 
witness* cannot be compelled to answer (1) any question or to pro- 
duce any document contrary to ss. 121 to 131 ; or (2) any question 
contrary to s. 148 or 149 ; and (3) the Judge shall not dispense with 
primary evidence of any document except as provided before. 

In civil as well as in criminal proceedings the Legislature has 
vested ample powers in the Courts to exercise this power (Civil 
Procedure Code, O. X, rr. 2, 4 ; O. XVI, r. 14 ; Criminal Procedure 
Code, s. 540). 

“ When the counsel for the prisoner has examined or declined 
to cross-examine a witness,' and the Court afterwards, of its own 
motion, examined him, the witness cannot then, without the per- 
mission of the Court, be subjected to cross-examination. When, 
after the examination of a witness by the complainant and the defen- 
dant, the Court takes him in hand, he is put under special pressure 
as the Judge is empowered to ask any question he pleases, in any 

form about any fact relevant or irrelevant ; and he is, therefore, 

at the same time, placed under the special protection of the Court, 
which may, at its discretion, allow a party to cross-examine him, 
but this cannot be asked for as a matter of right. This principle 
applies equally whether it is intended to direct the examination 
to the witness's statements of fact, or to circumstanoss touching his 
credibility, for any question fneant to impair his credit tends (or is so 
designed) to get rid of the effect of all his answers, and of each of 
them just as much as one that may bring out an inconsistency 
or contradiction. It is then a cross : examination upon answers— 
upon every answer given to the Court, and is subject to the Court's 
control." 2 

“ In a great number of cases — probably the vast numerical 
majority — the Judge has to conduct the whole trial himself. In 
all cases he has to represent the intergstk of the public much more 

1 Stephen, 162. v ram Afukundji, (1874) .ji B. H. C. 

2 Per West, J., in Reg. v. Sakha - 166, 168. 



sec. 165 .] 


EXAMINATION OF WITNESSES. 


349 


distinctly than he does in England. In many cases he has tq get 
at the truth, or as near to it as he can, by the aid of collateral in- 
quiries, whicli may incidentally tend to something relevant : and it is 
most unlikely that he should ever wish to push an inquiry needlessly, 
or to go into matters not really connected with it. We have ac- 
cordingly thought it right to arm Judges with a general power to ask 
any questions, upon any facts, of any witnesses, at any stage of the. 
proceedings, irrespectively of the rules of evidence binding on the 
parties and their agents, and we have inserted in the bill a distinct 
declaration that it is the duty of the Judge, especially in criminal 
cases, not merely to listen to tlie evidence put before him, but to 
inquire to the utmost into the truth of the matter. We do not 
think that the English theories, that the public have no interest in 
arriving at the truth and that even criminal proceedings ought to be 
regarded mainly in the light of private questions between the prose- 
cutor and the prisoner, are at all suited to India, if indeed they are 
the result of anything better than carelessness and njAithy in 
Engl amis , 

* In India, in an enormous mass of cases, it is absolutely neces- 
sary that the Judge should not only hear what is put before him 
by others, but that he should ascertain by his own inquiries how the 
facts actually stand. In order to do this it will frequently be neces- 
sary for him to go into matters which are not themselves relevant 
to the matter in issue, but may lead to something that is, and it is 
in order to arm Judges with express authority to do this that this 
section has been framed ." 1 

It is not the province of the Court to examine the witnesses, 
unless the pleaders omeithcr side ha$e omitted to put some material 
question or questions ; and the Court should, as a general rule, leave 
the witnesses to the picadors to be dealt with as laid down in 
s. 138. 2 

There is nothing in this section debarring or disqualifying a 
party to a proceeding from cross-examining* any witness called by 
the Court. All that the section says is that a party to a proceeding 
should not be allowed to cross-examine a witness upon an.answer 
given by him to a question put by the Court without the permission 
of such Court.® The rule before the Indian Evidence Act was that 
such a witness was liable to be cross-examined by any of the parties 
to the suit . 4 The accused should be given an opportunity to cross- 
examine him . 5 * 

During police investigation • the examination of an accused 
by a Magistrate by way of cross-examination is improper. 

1 Proceedings of the Legislative 4 Tarini Chavun Chowdhry v. 

Council. Saroda Sunday i Dasi, (1869) 3 13 . L. 

2 Per Garth, C. J. f in ifoor Bux R. ( A. C.) 145. 

Kazi v. The Empress , (1880) #6 Cal. 5 In the matter of the Empress v. 
279, 283. • Grish Chunder Talukdar, (1879) 5 

3 Gopal Lall Seal v. Manic /l hall Cal. 614 ; Mohendro Nath Das Gupta 

Seal , (1897) 2| Cal. 288, 290., v. Emperoi , (1902) 29 Cal. 387. 
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In this course of a police investigation, a Magistrate is en- 
titled to record (under s. 164, Criminal Procedure ( Code), any 
voluntary statement made by the accused person but he is not 
entitled to examine the accused person in respect of the facts of the 
case. 1 

Proviso 1 . — This proviso says that the judgment must be 
‘based upon facts declared by this Act to be relevant (ss. 5-55) and 
duly proved (ss. 56-100). The Judge Will not be permitted to 
found his judgment upon the class of statements to which he may 
resort as indicative evidence, for the reason that it would tempt 
judges to be satisfied with second-hand reports, would open a wide 
door t<j fraud, and would waste an incalculable amount of time. 2 

" Proviso 2 . — This proviso subjects the Judge to the provisions 
contained in ss. 121-131, s. 148 and s. 149'. The Judge has the 
power of asking irrelevant questions to a witness, if he does so in 
order tty obtain proof of relevant facts, but if he asks questions with 
a view to criminal proceedings being taken against the witness, the 
witness is not bound to answer them, and cannot be punished for 
not answering them under s. 179, Indian Penal Code. 3 

Consent of parties renders admissible the evidence given in a 
previous judicial proceeding. — Evidence recorded in a previous 
judicial proceeding between the same parties is admissible in 
a subsequent proceeding by the consent of both parties. 4 Con- 
sent or want of objection to the reception of evidence which is 
irrelevant cannot make the fevidence relevant, but consent or want 
of objection to the wrong manner in which relevant evidence should 
be brought on record of the suit disentitles parties from objecting to 
such evidence in a Court of Appeal. 5 

Clause 2 . — The proof of a previous conviction not contem- 
plated by s. 75 of the Indian Penal Code may be adduced after 
the accused is found guilty, provided the previous conviction is 
relevant undpr the Indian Evidence Act.® 

166. In cases tried by jury or with assessors, the 
Power of jury j U3 T or assessors, may put any questions 
or assessors to to the witnesses, through or by leave 
put questions. of the jddge, which the Judge himself 

might put and which he considers proper. 

(i 

1 Gya Singh v. Mohamed Soli - 'Sahib, (1920) 43 Mad. 609, f. b. , 

man, (1901) 5 C. W. N. 864, 865, Ponnuswami Pillai v. Singaram 
866. • Pillay ; (19x8) 41 Mad. 731, overruled. 

2 Stephen, 162, 163. 5 Sri Rajah Prakasarayanim Gan* 

3 Queen-Empress v. Hari Laksh - v. Venkata Rao , (1912) 38 Mad. 160. 

man, (1885) 10 Bom. 185. 3 Emperor v. Ismail Alibhai , 

4 Jainab Bibi Saheba v. Hyderally (1914 f 16 Bom! L. R. 934. 



CHAPTER XI. 

OF IMPROPER ADMISSION AND REJECTION OF EVIDENCE. 

167 . The improper admission or rejection of evi - 4 
v ... dence shall not be ground of itself for a* 
for improper new tnal or reversal of any decision 
admission or re- j n an y case ,, 1 if it shall appear to the 
° evl Court before which such objection is 
raised 2 that, independently of th® evi- 
dence objected to and admitted, there was sufficient 
evidence to justify the decision, or that, if the rejected 3 
evidence had been received, it ought not to have 
varied the decision. 

COMMENT. 

The improper "] 

admission , or f of evidence 
rejection J 

is no ground for 

a new trial , or reversal of anv decision 
if 

(a) in case of improper admission — 

t^iei;e is sufficient evidence t/> justify the decision, independ- 
ently of the evidence objected to and admitted ; or 

(b) in case of improper rejection — 

the decision could not be varied, if the rejected evidence had 
been received. 

The object of the section is that the Court of Appeal or Revision 
will not disturb a decision on the ground of improper admission or 
rejection of pvidence, if in spite of such evidence, there are sufficient 
materials in the case to justify the decision . 1 In other* words, 
technical objections will not be allowed to prevail, where substantial 
justice appears to have been done. - 

Civil and criminal , cases. — The provisions of the section are 
made applicable ,by the dearest possible words to all judicial 
proceedings in or before any # Cojirt . 2 It applies to civil cases ; and 
to criminal cases whether or not the trial has been had before a 
jury . 3 If the nature of the mischief which the section was intend- 

1 See the observations • of the 358, 374. 

Privy Council in Mohur Sing v. 3 Per Westropp, C. J., in Im- 
Ghuriba, (1870) 6 B.TL. R. 4^5, ^499. perairix v. Pitamber Jina , (1872) 2 

2 Per Sargent, C, J., in Reg. v. Bom. 61, 65. 

Navroji Dadqbhai , (1872) 9 K H. C. 
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ed to remedy is considered, there is at least as itiuch reason why 
it should apply to criminal as to civil proceedings. 1 • 

Civil. — In the case of first appeals , the provisions of this sec- 
tion have to' be read with s. 99 of the Civil Procedure Code (Act V 
of 1908), which provides : “ No decree shall be reversed or substan- 
tially varied nor shall any case be remanded, in appeal on account 
pi. . . .any error, deject or irregularity in any proceedings in the 

suit not affecting the merits of the case ” See also O. XLI, rr. 27 

to 29. 

In second appeals , one of the grounds justifying the appeal is 
“a substantial error or defect in the procedure. .. .which may 
possibly have produced error or defect in the decision of the case upon 
the merits *' [s. 100 (1) (c) of the Civil Procedure Code of 1908]. 2 

There is, however, a great difficulty in applying the provisions 
of this section to the generality of cases which come before the High 
Copft on second appeal. On second appeal, the High Court has no 
power to deal with the sufficiency of the evidence ; it has only a right 
to entertain questions of law. Its duty being thus confined, when 
evidence has been wrongly admitted by the Court below, the High 
Court has, generally speaking, no right to decide, whether the 
remaining evidence in the case, other than that which has been 
improperly admitted, is sufficient to warrant the finding of the 
Court below. The only cases whicli it may with propriety dispose 
of under such circumstances without a remand, arc those, where 
independently of the evidence improperly admitted, the lower 
Court has apparently arrived at its conclusion upon other grounds. 3 

Where the first Court improperly admitted evidence the High 
Court interfered and remanded the case for new trial. 4 ‘ ' 

The omission to receive an important document 5 or to examine 
a material witness 6 justifies a reversal of the decision. 

Criminal. — In criminal cases also the Legislature has provided 
a similar safeguard. “ No finding, sentence or order passed by a 
Court of competent jurisdiction shall be reversed or altered. . . .on 
appeal or revision, on account .... of any misdirection in any charge 
to the jury unless such error, omission, irregularity, want or mis- 
direction has in fact occasioned a failure of justice [s. 537 (d) of the 
Criminal Procedure Code.J 

When a part of the evidence which has been allowed to go to 
the jury is found to be irrelevant and inadmissible, it is open to 

1 Per Garth, C. J., in Queen v. 4 h Palakdhari Rai v. Manners, 

Harribole Chunder Ghose, (1876) 1 (1895) 23 Cal. 179. 

Cal. 207, 216 ; Emperor v. Panchu 5 Devidas Jagjivan v. Pirjadu 

Das, (1920) 47 Cal. 671, F. b. Be gam, (1884) 8 Bom. 377 ; Talewar 

2 Babu Gomez v. Idoo Mian , Singh Bhagwan Das, (1907) 12 

(1914) 19 C. W. N. 1148. C. W. >J. 312, 8 C. L. J. 147. 

3 Per Garth, C. J., in Womes 6 Moni Lai Bandopadhya v. 

Chunder Chatter jee v. Chundee Churn KhiroCa Dasi , (1893) 20 Cal. 740. 

Roy Chowdhry, (1881) 7 Cal. 293, 296. 
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the High Court in appeal either to uphold the verdict upon the 
remaining evidence on the record under this section or to fluash 
the verdict «and order a retrial. 1 

Letters Patent, cl. 26 . — The provisions of this section apply 
to the High Court when acting under cl. 26 of the Letters Patent. 2 
Section 12 of the Lower Burma Courts Act is similar to this clause, 
and this section therefore applies to proceedings under it. 3 

1. * In any case.’*— These words are very wide and include 
criminal trials by jury. 4 

2. 1 The Court before which such objection is raised.’ — The 

Court which is to decide upon the sufficiency of the evidence to 
support the conviction is the Court of Review or the Appellate 
Court, 5 but not the Court below. 6 * 

3. ‘Decision.’ — The word 'decision' is more generally used 
as applicable to civil proceedings, but it is by no means inappropriate * 
to criminal cases ; and, if it was the intention of the Lcgislatui*fc to 
use an expression which would apply equally to civil as to criminal 
proceMin^s, there is probably no other word which would have 
answered their purpose better. 7 

English law. — The English law upon the subject is contained 
in O. XXXIX, r. 6, Rules of the Supreme Court, the material portion 
of which runs as follows : — 

" A new trial shall not be granted on the ground of misdirec- 
tion or of the improper admission or rejection of evidence, or 
because the verdict of the jury was not taken upon a question which 
the Judge at the trial was not asked to leave to them, unless in the 
opinion. of the Court to which the application is made some sub- 
stantial wrong or miscarriage ^has been thereby occasioned at the 

It will be seen from the Order that the English law differs from 
the Indian, on two points : first, the Court in England will not act 
until “ some substantial wrong or miscarriage " has been occasioned ; 
whereas all that is required under the section is that the rejection or 
admission* of the disputed evidence would vary the decision ; and, 
secondly, the Court can only order M a new trial," though under 
the section the decision may also be reversed. 

1 Queen-Empress v. Ramchandra 47 Cal. 671, f. b. 

Govind Harshe, (1895) 19 iiom. 749 ; 3 Thein Myin v. King-Emperor , 

Contra, Wafadar Khan v. Quern- (1917) 9 L. B. R. 60, f. b. 

Empress , (1894) 21 Cal. 955 ; Dal 4 Per Jardine, J., in Queen - 

Singh v. Emperor , (1917) 19 r Bom. Empress v. Ramchandra Govind 
L. R. 510, p. c.; Ramesk Chandra Harshe , (1895) 19 Bom. 749, 762. 

Das v. Emperor, (1919) 4 6 Cal. 895. 5 Per Westropp, C. J., in Im- 

2 Queen v. Hurribole Chunder peratrix v. Pitamber Jina , (1877) 

Ghose , (1876) 1 Cal. 207 ; § Imperatrix 2 Bom. 61, 65. 

v. Pitamber Jina , 9 (1877) *2 Bom. « Ter Garth, C. J., in Queen v. 
61; Emperor v. Narayen, (1907) 9 Hurribole Chunder Ghose, (1876) 1 Cal. 
Bom. L. R. 789, 32 Bom. isi, f. b. 207, 217. 

■See Emperdr v. Panchu Das, (1920) 7 Ibid. 
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SCHEDULE, 


t | 

Number and year. | 

.Stat. 26 Geo. III., 

* cap. 57. 


Stat. 14 & 15 Vic., 
cap. 99. 

1 (• 

Act XV of 1852. 

<> 

Act XIX of 1853. 

Act II of i$3> 

Act XXV of 1861. 

* * * * 


ENACTMENTS REPEALED. 


(S t ee Section 2.) 


Title. Extent of repeal. 


For the further regulation of 
the trial of persons accused 
of certain offences committed 
in the East Indies ; for re- 
pealing so much of an Act, 
made in the twenty-fourth 
year of $he reign of His pre- 
sent Majesty (intituled “An 
Act for the better regula- 
tion and management of the 
affairs of the East India 
Company, and of the British 
possessions in India, and for 
establishing a Court of Judi- 
cature for the more speedy 
and effectual trial of persons 
accused of offences commit- 
ted in the East Indies **), 
as requires the servants of 
the East India Company to 
deliver inventories of their 
estates and effects ; for ren- 
dering the laws more effect- 
ual against persons unlaw- 
fully resorting to the East 
Indies ; and for the more 
easy proof, if, certain cases, 
of deeds and writings exe- 
cuted in Great ‘Britain or 
India. 

To amend the Law of Evidence. 


To amend the Law of Evidence. 


To amend the Law of Evidence 
in the Crfcil Courts of the 
East India Company in t{ie< 
Bengal Presidency. 

For the further improvement 
of the Law of Evidence. 

For simplifying the procedure 
of the Courts of Criminal 
J udicaturc not established 
by Royal Charter. 

* * o * * , w 

fr 


Section 38 so far as 
it relates to Courts- 
of Justice in the 
East Indies. 


Section 11 and sc* 
much of section 
19 as relates so- 
British India. 

So much as has not 
been heretofore re- 
pealed. 

Section 1 <). 


So ‘much as has not 
been heretofore re- 
pealed. 

Section 237. 


f 

* * * 


* 



SUMMARY. 


The law of evidence is the most important branch of adjective 
law. It is to legal practice what logic is to all reasoning. Witlv 
out it, trials might be •infinitely prolonged, to the great detri- 
ment of the public, and the vexation and expense of suitors. 
It is by this that the Judge separates the wheat from the chaff 
among the mass of facts that are brought before him ; decides upon 
their just and mutual bearing ; learns to draw correct inferences from 
circumstances, and to weigh the value of direct testinfony. # It 
is by this guide that he is able to tread his way with comparative 
safety among the burning ploughshares of perjury, forgery^ and* 
■fraud that beset his footsteps, and to rest his judgment on a basis 
of probabilities at least comparatively satisfactory to* his own 
mind* 1 • 

Before the passing of the Indian Evidence Act the principles 
of the English law of evidence were followed by Courts in India in 
presidency towns. In the mofussil towns Maliomedan law of 
evidence was followed for some time by British Courts, but sub- 
sequently various Regulations dealing with principles of evidence 
were passed for the guidance of mofussil Courts. Act II of 1855 
partially codified the law of evidence. But it did not affect the 
practice in vogue in mofussil Courts. In 1868 Mr. (afterwards 
Sir Henry Summer) Maine prepared a Draft Bill of the Law of 
Evidence, but it Was abandoned as not suited to the country. 
In 1871 Mr. (afterwards Sir James Fitz James) Stephen prepared 
a new draft which was passed as Act 1 of 1872. 

The Indian Evidence Act has codified the rules of English 
law of evidence with such modifications as ’are rendered necessary 
by the peculiar circumstances of this country. But the Act is 
not exhaustive, and cases do arise for the solution of which prin- 
ciples of common law are resorted to. The Code, though chiefly 
drawn upon t the lines of the English law of evidence, was not in- 
tended to be a servile copy of it. • 

The object of modification is that, on any point specifically 
•dealt with by an Act) the law should be ascertained by interpret- 
ing its language/ instead of, as before, roaming over a vast num- 
ber of authorities to discover What the law is, and extracting it by 
.a critical examination of the prior decisions. 2 

One great object of the Evidence Act was to prevent laxity 
in the admissibility of evidence, and to introduce a more correct 
and uniform rule of practice than was previously in vogue. The 

1 Norton. , * [1891] A. C. 107. 

2 Bank *of England v. Vagliano. 
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Evidence Act is not intended to do more than prescribe rules for 
the admissibility or otherwise of evidence on the issue as to which 
the Courts have to record findings. ' 

The main principles which underlie the law of evidence are : 
(i) evidence must be confined to the matters in issue ; (2) hearsay 
evidence must not be admitted; and (3) the best evidence must 
be given in all cases. 

• The following tabular scheme 1 sufficiently explains the general 
arrangement of the Indian Evidence Act.— 

The object of legal proceedings is the* deterioration 
of rights and iiabiities which depend* on facts 

R 31 • 


a 


In issue, (§ 3). 


1 

Re’cvant to 
the iss ie (§ 3) 
which may be- 


Thcy may be 

i 


— connected with the 

issue § 5 — 16 
-admissions. § 17---31 
-statements by persons 
who cannot be 

called as witnesses, 

§ 32 - 3 . # . 

-statements under spe- 
cial circumstances, 
§ 34 — 9. 

*judgffh nts in other 
case ., § 40—44. 

— opinions, § 45 — 51. 

!- character, § 52 — 55. 


Judicially noticed. 

proved by 

proved by 

ch. iii. 

oral evidence, 

* documen ary 



ch. iv. 

evidence (ch v ) 



i 

i 

•' which is — 


I 

This Proof must be produced by the 
part * on whom the burden of 
' proof rests, (ch vii) unless he is 
estopped (ch. viii.) 

«* I 

If given by witnesses (ch ix.) they 
m st testify, subject 1o ru'esas 
to examination (ch. x? ) C mse- 
quenceof mistakes defined, ch.xi. 


— primary or se- 

condary, ' 

§ 61 — 6 . 

—attested or un- 

attested 
§ 67—73. 

—public or private, 
§ 74—78. 

— sometimes pre- 
sume^ to be 

genuine. 

§ 70 — 90. 

— exc'ilsive or not 

of oral evidence, 
ch. vi. 


The Evidence Act is divided into three* Parts comprising 
eleven Chapters. Part I consists- of, two Chapters dealing with 
definitions and relevancy of facts. Part II comprises Chapters III 
to V which provide for proof of facts by oral or documentary evi- 
dence. Part III embodies Chapters VI to, XI which contain rules 
or the production of evidence in Court and the duties of the Court 
in dealing with the evidence produced bef&re it. 


1 Stephen's Introduction, p. 12. . « 
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PART 1. 


Relevancy of Facts. 

Chapter I deals with definitions of various terms. 

' Evidence ' means and includes — 

(1) Oral evidence, t.e all statements which the Court permits 

or requires to be made before it by witnesses, in relation to matters 
of fact under inquiry. , 

(2) Documentary evidence, i.c .,% all documents produced for 
the inspection of the Court. 

Evidence may be given in any suit or proceeding (A) M ev£ ry 
fact in issue, and (B) of relevant facts (s. 3). * . 

(A) 1 Fact/ — It means and includes — (1) any thing, state of * 
things, or relation of things, capable of being perceived by*the 
senses,; (2) any mental condition of which any person is conscious 

(s.3). 

The expression ' facts in issue 1 means and includes any fact 
from which, either by itself or iri connection with other facts, the 
existence, non-existence, nature or extent of any right, liability, or 
disability, asserted or denied in any suit or proceeding necessarily 
follows (s. 3). 

(B) Relevant fact. — One tact is*>aid to be relevant to another 
when the one is connected with the other in any of the ways- 
relating to the relevancy of facts (§.3). 

Presumptions. — The topic gf ' presumptions ' has been referred 
to in s. 4. A presumption means a rule of law that Courts 
and Judges shall draw a particular inference from a particular 
fact, or from particular evidence, unless and until the truth of 
such inference is disproved. Presumption's are divided, into pre- 
sumptions of fact (“ may presume ” of* the Evidence Act) and 
presumptions of law. Presumptions of law arc again subdivided 
into presumptions of law absolute or conclusive (“ conclusive proof " 
of the Eviddhce Act, and presumptions of law disputable or rebut- 
table ("shall presume ” of the Evidence Act). 

Whenever it is provided by the Evidence Act that the Courts — 

* may presume ’ a fact, it may either regard such fact as proved 
unless and until it is disproved, or may call for proof of it : 

‘ shall presume ' a fact, it shall regard such fact as proved, 
unless and until it is disproved. 

When one fact is declared by this Act to be conclusive proof 
of another, the Court shall, on proof of the one fact, regard the 
other as proved * and shall *not allow evidence to be given for the 
purpose oMisproving it (sa 4). 
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Chapter II. — What facts are relevant. — The following facts are 
relevant.— 

1. Facts so connected with a fact in issue as to form part 
of the same transaction (s. 6). 

2. Facts which are the occasion, cause, or effect, of relevant 
facts or facts in issue (s. 7). 

3. Facts showing a motive or preparation for, or previous 

or subsequent conduct in relation to, any fact in issue or relevant 
fact (s. 8). ’ ‘ 

4. Facts (1) necessary to explain or introduce a fact in issue 
or relevant fact, or (2) which support or rebut an inference sug- 
gested by such a fact, or (5) which establish the identity of any 
thing or person whose identity is relevant, or (4) which fix the 
tivie or place at which any fact in issue or relevant, happened, 
•or (5) * which show the relation of parties by whom any such fact 

• wasjiransacted (s. 9). 

• 5. Anything said* done or written by a conspirator in 
reference?* to the common intention of all the conspirators (s. 10). 

6. Facts (t) that are inconsistent with any fact in issue or 
relevant fact ; or (2) which make the existence or non-existence 
of any fact in issue or relevant fact highly probable or improb- 
able (s. II). 

7. Facts which will enable the Court to determine the 
amount of damages which ought to be awarded (s. 12). 

8. Where the question is as to the existence of any right 
or custom — (1) any transaction by which the right or custom in 
question was created, claimed, modified, recognised, asserted 
or denied, or which was inconsistent with its existence ; (2) parti- 
cular instances in which the right or custohi was (#)* claimed, 
recognised or exercised, or (6) disputed, asserted, or departed from 
(s. 13). 

9. Facts showing the existence of any state of (1) mind (e.g*, 
intention, knowledge' € good faith, negligence, rashness, ill-will, 
good-will), (2). body, or (3) bodily feeling, when such state of 
mind or body is relevant \s. 14b 

10. f When the question is whether an act was 'accidental 

or intentional — the fact that it formed part of a series of similar 
occurrences (s. 15). . 

11. Existence of any course of business according to which 

an act regarding which there is a question* would have been done 
(s. 16). • 

Sections 17-55 deal with statements which are relevant under 
certain circumstances. These include — 

I. Admissions. 

II. Confessions. * 

III. Statements by persons who cannot be called as witnesses. 

IV. Statements under special circfimstances. 

V. Judgments of Courts. * * 
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VI. Opinions of third persons. 

VII. # Character of parties. 

I. Admissions* — The Evidence Act deals witji admissions 
as follows : — 

1. An admission is a statement, oral or documentary, which 

suggests any inference, as to any fact in issue or relevant fact, 
and which is made by — # • 

(i) a party to the proceeding ; 

(it) an agent authorised by such party ; 

(in) a party suing or sued in a representative character making 
admissions while holding such cliaractet ; 

(tv) a person who has a proprietary or pecuniary interest in the 
subject-matter of the suit during the continuance of^such interest: 

(v) a person from whom the parties to the suit have derived 

their interest in the subject-matter of the suit during the % con-* 
tinuance of such interest (s. 18) ; • 

(vi) a person whose position it is necessary to provein a suit, 
if sueft stafcinents would be relevant in a suit brought bj? or against 
himself (s. 19) ; 

(viz) a person to whom a party to the suit has expressly referred 
for information (s. 20). 

2. An admission is relevant and may be proved as against 
the person who makes it or his representative in interest, It 
cannot be proved by or on behalf of the person who makes>it or 
by his representative, except in three cases — 

(a) when it is of such a nature that, if the person making it 
were dead, it would be relevant as between third persons under s. 32; 

(b) when it consists of a statement of the existence of any 
state of mind or body made at* or about the time when such state 
of mind or body existed and is accompanied by conduct rendering 
its falsehood improbable ; 

(c) if it is relevant otherwise than as an admission (s. 21). 

3. Oral admissions as to contcnts # of a document are not 
relevant unless (1) the party proposing to prove them shows that 
he is entitled to give secondary evidence of the contents* of such 
document, or (2) the genuineness of the document produced is 
in question (s. 22). According to ^English law such admissions 
may be used as proofs . 

4. An admission is not relevant in a civil case if it is made 
(1) upon an express condition, that evidence of it is not to be 
given, or (2) under circumstances from which the Court can infer 
that the parties agreed together that evidence of it should not be 
given (s. 23). A barrister, pleader, attorney or vakil is not 
exempted from giving evidence of any matter of which he may be 
compelled to give evidence under s. 126 (s. 23, expin.). 

5. An admission is^not a conclusive proof of the matter 
admitted, *but it may operate as estoppel (s. 31). 
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II. Confessions. — The law of confessions is laid down as 

follows : — * * 

1. A confession is irrelevant (i) if it is obtained* by any (a) 
inducement, v&) threat? or ( c ) promise (2) having reference to the 
charge, (3) proceeding from a person in authority and (4) sufficient to 
give the accused grounds for supposing that by making it he 
would gain an advantage or avoid an evil of a temporal nature 
(5) in reference to the proceedings against him (s. 24). 

But a confession made after the removal of the impression 
caused by such inducement, threat or promise, is relevant (s. 28). 

2. A confession made, to a police officer is not admissible 
(s. 25). 

3. *A confession made by a person in police custody is not 
adfnissible, unless it is made in the presence of a Magistrate 

. (s. 26)/ 

# But when any fact is discovered in consequence of informa- 
tion received from such person, so much of the information as 
relates to the facts discovered is admissible (s. 27). « 

4. A confession does not become irrelevant if it is made — 

(i) under a promise of secrecy ; or 

(it) in consequence of a deception practised on the accused ; 
or 

(Hi) when the accused was drunk ; or 

(iv) in answer to questions which the accused need not 
have answered ; or 

(v) when the accused ' was not warned that he was not 
bound to make it (s. 29). 

5. When more persons thin one are tried jointly ' for an 
offence, and one of them makes g. confession affecting himself 
and any other of such persons, the confession may be taken into 
consideration^ against such other person as well as against the 
person making it (s. 30). 

III. — Statement by a witness who cannot be produced— 

Statements of relevant facts made by a person — 

(a) who is dead ; 

(b) who cannot be found ; 

(c) who has become incapable of giving evidence ; 

(d) whose attendance cannot be procured without unreason- 
able delay or -expense 

are relevant under the following circumstances : — 

(1) When it relates to the cause of his death. 

(2) When it is made in the course of business ; such as entry in 
books, or acknowledgment or the receipt of any property, 

or date of a document. 

(3) When it is against , the pecuniar/ or proprietary interest 
of the person making it or when it wou?d have exposed him to 
a criminal prosecution. 
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(4) When it gives opinion as to public right Sr custom or 

matters of general interest and it was made before any contro- 
versy asT tq, such right or custom had arisen. • 

(5) When it relates to the existence of any relationship 
between persons as to whose relationship the maktfr had special 
means of knowledge and was made before the question in dispute 
arose. 

(6) When it relates to the existence of any relationship 
between persons deceased and is made in any will or deed or 
family pedigree, or upon any tombstone or family- portrait, and 
was made before the question in dispute arose. 

(7) When it is contained in any deed, will, or other document. 

(8) When it is made by a number of persons and expresses 

feelings relevant to the matter in question (s. 32J. • 

• 

IV. — Statements made under special circumstances.— There; are- 

statements which are relevant under special circumstances. These 
are — * 

1* E&tries in books of account regularly kept in the course 
of business, such entries shall not alone be sufficient evidence to 
charge any person with liability (s. 34). 

2. Entries in public or official books or records made by a 
public servant or by a person enjoined by law in the discharge of 
his duty (s. 35)- 

3. Statements made in maps or charts offered for public 
sale or in maps or plans made undei* the authority of Government 
(s. 36). 

4* Statements. of facts of public nature made in (1) Acts of 
Parliament ; (2) Acts of the Government of India or the Local Legis- 
lative Councils ; and (3) Notifications in the Gazette of India or the 
Gazettes of Local Governments or Colonies or the London Gazette 
(s. 37 )- 

Statements of the law of any country* contained in (1) a book 
published under the authority of the Government of that country, 
and (2) published reports of rulings of the Courts of sucli country 
(s. 38). 

When the evidence to be given forms part of a statement, 
conversation, document, book or series of letters or papers, so 
much of the statement, etc., as the Court considers necessary to 
the full understanding of the nature and effect of the statement,, 
shall only be given (s. 39). * ■ 

V. Judgments. — Judgments are relevant facts of great im- 
portance. Judgments in civil cases do not preclude any one but 
parties to the sjuit or their representatives from contesting the 
subject-matter upon whioh they are pronounced. There are- 
four exceptions to this principle. 
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1. The existence of a judgment, decree or Oder is a relevant 
fact if it by law has the effect of preventing any Court from taking 
cognizance' of a suit, or holding a trial (s. 40). 

2. A final judgment of a Court exercising (i; probate, (2) 
matrimonial, '(3) admiralty, or (4) insolvency jurisdiction which 

(i) confers upon or takes away from any person any legal 
character or, 

(ii) declares any person to be entitled to (a) any such 
character, or (b) any specific thing absolutely 

is relevant when (a) the existence of any such legal character or (b) th € 
title of any such person to any such thing is relevant. 

Such judgment is conclusive proof 

(1) that any legal character, which it confers, accrued at 
the timfc when such judgment came into operation ; 

(2) that? any legal character to which it declares any person 
to be entitled accrued at the time mentioned in the judgment ; 

« 4 (3) that any legal character which it takes away from any 
person ceased at the time mentioned in the judgment ; 

(4) that any thing to which it declares a person to be en- 
titled was that person's property at the time at which the judgment 
declares to be his (s. 41). 

3. Judgments relating to matters of a public nature are rele- 
vant though such judgments are not conclusive proof of that which 
they state (s. 42). 

4. Judgments, the existence of which is a fact in issue or 
is relevant under some other provision of the Evidence Act (s. 43). 

Any party to a suit may show that a judgment which is 
relevant was delivered by a Court not competent to deliver it or 
•was obtained by fraud (s. 44). 

VI. Opinions. — Often the Court has to form an opinion on 
technical matters and extraneous assistance is necessary. The Act 
allows such opinion in 'the following cases. — 

1. " Opinion of experts, i.e., persons skilled in (i) foreign law, 
(ii) science, (iii) art, (iv) handwriting, and (v) finger impressions 
(s. 45 ). ' 

2. Any fact which supports or is inconsistent with the 
opinion of experts (s. 46). 

3. Opinion of a person acquainted with the handwriting 
of the person by whom a document is written when the Court 
has to form an opinion as to the person by whom it was written 
<M 7 ). 

A person is said to be acquainted with the handwriting of 
another person when (i) he has seen that person write ; (ii) he has 
received documents purporting to be written by that person in 
answer to documents written by himself of under his authority and 
addressed to that person ; (iii) in the ordinary course of business. 
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documents purporting tp be written by that person have been 
habitually submitted to him {ibid), , 

4. Opinion as to the existence of a right or custom of a 
person who knows of its existence (s. 48). 

5. Opinions of persons having special means of knowledge 
regarding (i) usages and tenets of a body of men or family; (ii) 
the constitution and government of any religious or charitable 
foundation ; (iii) the meaning of words or terms used in parti- 
cular districts or by particular classes of people (s. 49). 

6. Opinion as to the relationship of one person to another 
of a person, expressed by his .conduct, who as a member of the 
family has special means of knowledge m the subject (s. 50). 

Whenever the opinion of a person is iclcvant, the grounds 
on which such opinion is based arc also relevant (s. 51). * 9 

• 

VII. Character. — ‘Character’ includes both reputation* and * 
disposition. Relevancy of character may arise either ii\ (1) civil, 
or (2) # crimjnal cases. 

(1) In civil cases the fact that the character of any person 
is such as to render probable or improbable any conduct imputed 
to him is irrelevant, except in so far as such character appears 
from facts otherwise relevant (s. 52). 

But the fact that the character of any person is such as to 
affect the amount of damages which he ought to receive is rele- 
vant (s. 55). 

(2) In criminal cases the fact that the accused is of good 

character is relevant (s. 53). But the fact that he is of bad charac- 
ter is iirelevant unless — • 

(i) evidence has been given that he has a good character 

(s- 54) ; or 1 

(ii) bad character is itself a fact in issue (s. 54, cxpln. 1). 

A previous conviction is relevant as evidence of bad character 
(ibid, expln. 2). 


PART IL 

On Proof. 

• . 

Chapter III.-»-Facts which need not be proved.— These are: — 

J. Facts of which the » 'Court will take judicial notice (s. 56). 
Section 57 enumerates thirteen facts of which the Court must 
take judicial notice. 

2. Facts which the parties or their agents agree to admit 
at the hearing, or which, before the hearing, they agree to admit 
by any writing under thfcr .hands, or which, by any rule of plead- 
ing, they are deemed to have admitted by their pleadings (s. 58). 
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Chapter IV. — Oral evidence. — All facts, except the contents of 
documents* may be proved by oral evidence (s, 59^ Oral 
evidence must be direct, that is to say, * 

(1) if it Refers to a fact which could be seen, it must be the 
evidence of a witness, who says he saw it ; 

(2) if it refers to a fact which could be heard, it must be the 
evidence of a witness, who says he heard it ; 

r (3) if it refers to a fact which could be perceived by any other 
sense or in any other manner, it must be the evidence of a witness 
who says he perceived it, by that sense or in that manner; 

(4) if it refers to an opinion or to the grounds on which that 
opinion is held, it must be ''the evidence of the person who holds 
that opinion on those grounds (s. 60). 

« Opinions of experts expressed in a book commonly offered 
for sale may be proved by the production of such books, if the 
authpr (1) is dead, or (2) cannot be found, or (3) has become in- 
capable of giving evidence, or (4) cannot be called as a witness 
without an amount of delay or expense, which the Court regards as 
unreasonable (ibid). 

Chapter V. — Documentary evidence. — The contents of docu- 
ments may be proved cither by (1) primary evidence, or (2) second- 
ary evidence (s. 61). 

(1) Primary evidence means the document itself produced for 
the inspection of the Court (s. 62). 

Where a document is executed in several parts, each part is 
primary evidence. Where a document is executed in counter- 
part, each counterpart is primary evidence as against the parties 
executing it ( ibid, expin. 1). 

Where a number of documents are made by a uniform process, 
such as printing, lithography or photography, each one is pri- 
mary evidence of the contents of all the rest. 

(2) Secondary evidence means and includes — 

(i) certified copies given under the provisions of this Act ; 

(ii; copies made from the original by mechanical processes, 
w’hich in themselves ensure accuracy of the copy, and copies com- 
pared with such copies ; 

(iii) copies made from or compared with the original ; 

(iv) counterparts of documents, as against the parties who 
did not execute them ; 

(v) oral account of the contents of a document, given by 
some person who has himself seen it (s. 63), 

Documents must be proved by primary evidence (s. 64). 

Secondary evidence may be given of the existence, condition 
or contents of a document in the following easels: — 

(1) When the document is in the possession of (i) the person 
against whom it is to be proved, or (ii) any person 6ut of tjie 
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reach of or not subject to the process of the Court, or (iii) any per- 
son legally bound to prdduce it and such person does not prrduce 
it after rtotiye to produce the same. In such a case an$ secondary 
evidence of its contents is admissible. 

( 2 ) When the existence or contents of the original have been 

provea to have been admitted in writing by the person against 
whom it is to be proved or his representative. In such a case 
the written admission is admissible, • 

(3) When the original has been destroyed or lost or when 
the party offering evidence of its contents cannot, for any other 
reason, not arising from his own neglect or default, produce it in 
reasonable time. In such a case any secondary evidence of its 
contents is admissible. 

(4) When the original is of such a nature as not to be easily 
moveable. In such a case any secondary evidence of its contents 
is admissible. 

(5) When the original is a public document. 

(6) When the original is a document of which a* certified 
copy is permitted by this Act or any law in force in British India. 
A certified copy is admissible. 

(7) When the original consists of numerous accounts or other 
documents which cannot conveniently be examined in Court, and 
the fact to be proved is the general result of the whole collection. 
Such result may be proved by the evidence of any person skilled in 
the examination of such documents (s. 65). 

When notice to produce a document is not required. — Notice 
under s. 65 to produce a document is not required — 

(f) 'when the 'document to *be proved is itself a notice; 

(2) when, from the nature of the case, the adverse party 
must know that he will be required to produce it ; 

(3) when the adverse party has obtained possession of the 

original by fraud or force; . 

(4) when the adverse party, or his agent, has the original 
in Court ^ 

(5) when the adverse party, or his agent, has admitted the 
loss of the document ; 

(6) ‘ when the person in possession of the document is out 
of reach of, or not subject to, the process of the Court (s. 6b). 

Signature arid handwriting.— If a document is alleged to be 
signed or to have been written by any person, the signature or 
handwriting of so much of the document, as is allege d to be in 
that person's handwriting, must be proved to be in his hand 
writing (s. 67). • 

Documents "requiring attestation.— Documents required by law 
to be attested shall only 1 be used in evidence as follows: — 
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1. One attesting witness at least must be called for proving 
its elocution, if such witness is (i) alive, (ii) subject to the process 
of the Court, and (iii) capable of giving evidence (s. 68).* 

2. If such witness cannot be found or if the document is 
executed in the United Kingdom, it must be proved — 

(i) that the attestation of a witness is in his handwriting, and 

(ii) that the signature of the person executing the docu- 
ment is in the handwriting of that person (s. 69). 

3. The admission of a party to an attested document of 
its execution by himself is sufficient proof of its execution as 
against him (s. 70). 

4. If the attesting witness denies or does not recollect the 
execution of the document, the execution may be proved by other 
evjdencfi (s. 71), i.e., it may be proved under ss. 69 and 70. 

An attested document, not required by law to be attested, 
may^be proved as if it was unattested (s. 72). 

* In order to ascertain whether a signature, writing or seal is 
that of tfie person by whom it purports to have been written or 
made, any signature, writing or seal, proved to have been writ- 
ten or made by that person, may be compared with the one which 
is to be proved (s. 73). 

Public documents. — These are (1) documents forming the acts 
or records of the acts 

(i) of the sovereign authority, 

(ii) of official bodies and tribunals, and 

(iii) of public offices, c legislative, judicial and executive, 

whether in British India or other portions of His Majesty's Domi- 
nions, or a foreign country. 0 , • 4 

2. Public records kept in British India of private documents 
(s.74). 

All other documents are private (s. 75). 

Certified copies of public documents will be given by every 
public officer having th6 custody of them on payment of legal fees 
(s. 76). Such copies may be produced in proof of the contents 
of the public documents of which they purport to be copies (s. 77). 
Certain public documents are proved in special ways, and not 
by certified copies, e,g., Acts t or Notifications of Government, pro- 
ceedings of Legislatures, Proclamations, Acts of foreign countries, 
proceedings of municipal bodies, public documents of foreign coun- 
tries (s. 78). * 

Presumption as to documents.— Sections 79-85 and s. 89 
provide for cases in which the Court shall presume certain facts 
about documents, that is, the Court is bound to accept those facts 
as proved until they are disproved. 

1. The Court shall presume tq Be gemline a certificate, 
a certified copy or other document which is declared by law to be 
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admissible as proof of any fact, and which purports to be certi- 
fied by an officer in British India or by any authorised officer 
in any Native State in alliance with His Majesty, ft shall also 
presume that the officer who signed or certified it held at the time 
the official character which he claims in it (s. 79). # 

2. As to (1) a record of evidence in a judicial proceeding, 

or (2) a confession taken in accordance with law and purporting 
to be signed by a Judge or Magistrate or other officer authorised 
by law, the Court shall presume (i) that the document is ' 
genuine ; (ii) that any statement as to the circumstances under 
which it was taken is true ; and (iii) that such evidence or con- 
fession was duly taken (s. 80). * % 

3. As to the London Gazette , the Gazette of India, the Gazette 
of any Local Government or colony, a newspaper, a private A<ft of 
Parliament printed by the King's Printer, or a document; coming 
from proper authority, the Court shall presume that it is 'genuine 
(s. 81). 

4. As to a document which would be admissible in an 
English cy Irish Court (1) without proof of its seal or stamp or 
signature or (2) of the official character of the person signing it, 
the Court shall presume (i) that the seal, etc., is genuine, and (ii) 
that the person signing it held the official position which he claims 
in it (s. 82). 

5. As to maps or plans purporting to be made by the author- 
ity of Government, the Court shall presume that they were so 
made and are accurate (s. 83). 

6. As to (1) authorised law-books containing laws of any 

•country and (2) books purporting to contain reports of decisions 
of Courts of such country, the Court shall presume that they are 
genuine (s. 84). % 

7. As to powers of attorney executed before, and authen- 
ticated by, a notary public, or any Court, Judge, Magistrate, 
British Consul or representative of the Government of India, the 
Court shall presume that they were so eyteuted and authenticated 
(s. 85). 

8. v As to a document called for and not produced after notice 

to produce, the Court shall presume that it was duly attested, 
stamped and executed (s. 89). „ 

Sections 86-88 and 90 provide for cases in which the Court 
may presume certaih 'facts about documents, that is, the Court 
is at liberty to accept those facts as proved until they arc disprov- 
ed, or to call for proof of»them in the first instance. 

1. As to a certified copy of any judicial record of a foreign 
country, certified by a representative of His Majesty or of the 
Government of India,. the Court may presume that it is genuine 
and accurate (s. 86). 

2. As to (i) any*bopk to which the Court may refer on a 
matter of public or general interest, and (2) any published chart 
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or map prodhced for its inspection, the Court may presume that 
it was written and published by the person, and at the time and 
place, r by whom or at which it purports to have been written or 
published (s. 87). 

3. As tor a message forwarded from a telegraph office, the 
Court may presume that it corresponds with the message for trans- 
mission at the office from which it purports to be sent. But it 
sljall not make any presumption as to the person by whom such 
message was delivered for transmission (&. 88). 

4. As to a document proved to be thirty years old and 
produced from proper custody, the Court may presume (1) that 
the signature and every other part of such document, which 
purports to be in the handwriting of any particular person, is 
in that person's handwriting, and (ii) that it was duly executed 
and attested by the persons by whom it purports to be executed 
,and attested (s. 90). 

f Documents are in proper custody if they arc (1) in the place 
in which, «and (2) under the care of the person with whom, they 
would naturally be (ibid). #j f 

Chapter VI.— Exclusion of oral by documentary evidence.— 

When (i) the terms of a contract, grant, or other disposition of 
property have been reduced to the form of a document, or (ii) any 
matter is required by law to be in the form of a document — 

(I) no evidence shall be given of the terms of such contract, 
grant, or disposition of property, of such matter, except (i) the 
document itself, or (ii) second&ry evidence of its contents in cases 
in which secondary evidence would be admissible (s. 91) ; 

(II) no evidence of any ora( agreement or statement* shall be 
admitted, as between the parties to any such instrument or their 
representatives in interest, for the purpose of (i) contradicting, (ii) 
varying, (iii) adding to, or (iv) subtracting from, its terms (s. 92). 

To rule (I) there are two exceptions : — 

(1) .When a public officer is required by law to be appointed 
in writing, and' when it is, shown that any particular person has 
acted as ^uch officer, the writing by which he is appointed need 
not be proved (s. 91, excep. 1). 

(2) Wills admitted to probate in British India may be prov- 
ed by the probate (s. 91, except). 

The statement, in any document whatever, of a fact other 
than the terms of a contract, grant or disposition of property, 
or which is not required by law. t q be in writing, does not 
preclude proof of such fact by any other means (expin. 3). 

To rule (II) there are six exceptions : — 

(1) Any fact (a) which would invalidate any document 
or (b) which would entitle any person to any decree or order re- 
lating thereto, may be proved, i.e., f^aufl, intimidation, illegal- 
ity, failure of consideration, mistake in fyet or law. 
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(2) Any separate oral agreement as to any matte* on which the 

document is silent, and which is not inconsistent with its terms may 
be proved. . • 

(3) Ahy separate oral agreement, constituting a condition 
precedent to the attaching of any obligation under the docu- 
ment, may be proved. 

(4) A subsequent oral agreement to rescind or modify any 
such contract, grant or disposition of property, may be proved 
except where such contract or grant is required to be in writiflg 
or has been registered. 

(5) Any usage or custom by which incidents not expressly 
mentioned in any contract are usually annexed to such contracts, 
may be proved if they are not inconsistent with its express terms. 

(6) Any fact which shows in what manner the § language 
of the document is related to existing facts may be proved* 

Persons who arc not parties to a document or their represent- 
atives in interest, may give evidence of facts tending to*show 
a contemporaneous agreement varying the terms of Jhe docu- 
ment (s. £9). 

Construction of documents, — Sections 90 — 100 embody the 
rules as to the admissibility of extraneous evidence to interpret 
documents — 

1. When the language is, on its face, ambiguous or defect- 
ive, evidence cannot be given of facts which would show its mean- 
ing or supply its defects (s. 93). 

2. When the language is plain in itself, and when it applies 
accurately to existing facts, evidence cannot be given to show 
that it was not meant to apply to such facts (s. 94). 

3. ’When the' language is plain in itself, but is unmeaning 
in reference to existing facts, evidence may be given to show 
that it was used in a peculiar sense (s. 95). 

4. When the language is meant to apply to any one, but not 
to more than one, of several persons or # things, evidence may be 
given to show to which of those persons or things.it was intended 
to apply fs. 96). 

5. ^ When the language applies partly to one set oi facts and 
partly to /mother, but the whole of it does not apply correctly 
to either, evidence may be given to show to which of the two it 
was meant to apply l s. 97) . 

6. Evidence as 'to the meaning of illegible, foreign, obso- 
lete, technical, # local and provincial expressions, abbreviations 
and words used in a peculiar* sense may be given (s. 98). 

PART III. 

Production and Effect of Evidence. 

This Part deals wifrh the production and effect of evidence. It 
omprises {a) the questiod of burden of proof ; (b) the rules as to 
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who is to givfe evidence and under what circumstances ; (c) the rules 
as to examination of witnesses ; and (d) the»effect of improper recep- 
tion dr rejection of evidence. r 

Chapter VII. — Burden of proof. — Whoever desires any Court 
to give judgment as to any legal right or liability dependent on 
facts, which he asserts, must prove that those facts exist. The 
burden of proof lies on that person who is bound to prove any fact 
(s. ioi). The burden of proof in a suit or. proceeding lies on that 
person who would fail if no evidence were given on either side 
(s. 102). 

Sections 103-113 lay down the fules as to burden of proof. — 

1. The burden of proof' as to any particular fact lies on that 
person who wishes the Court to believe it unless the law has provided 
thaV its proof shall lie on any particular person ’ (s. 103). 

2. "The burden of proving any fact in order to enable any 
person to give evidence of any other fact is on the person who wishes 
to give suGh evidence (s. 104). 

3. When a person is accused of an offence, the ,burd>en of 
proving that his case falls within any exception in the Penal Code 
or any other law lies on him (s. 105). 

4. When a fact is especially within the knowledge of any 
person, the burden of proving it lies on him (s. 106). 

5. When it is shown that a man was alive within thirty 
days, the burden of proving that he is dead is on the person who 
affirms it (s. 107). 

6. When it is proved that a man has not been heard of for 
seven years by those who would naturally have heard of him if 
he had been alive, the burden ot proving that he is alive lies on 
the person who affirms it (s. 108). 

7. When persons have acted as partners, or as landlord and 
tenant, or as principal and agent, the burden of proving that such 
relationship has ceased lies on the person who affirms it (s. 109). 

8. ' When a person is in possession of any thing as owner, 
the burden of proving that he is not the owner is on tjie person 
who affirms that he is not the owner (s. no). 

9. When a person stands towards another in a position of active 
confidence, the burden of proving the good faith of any transaction 
between them lies on the person in active confidence (s. m). 

10. The fact that a person is born during % valid marriage 
between his mother and any man, or within 280 days after its dis- 
solution, the mother remaining unmarried, then unless non-access 
is proved, it shall be conclusive proof of his legitimacy (s. 112). 

11. A notification in the Gazette of India of a cession of British 
territory to any Native State shall be conclusive proof that a valid 
•cession took place at the date mentioned in^che notification (s. 113). 

Three sections deal with conclusive proof, viz., ss. 41, 112, 113. 
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Section 114 lays down certain cases in which the Court may * 
presume the existence of any fact which it thinks likely to have 
happened, regard being had (i) to the common course of Natural 
events, (ii)* human conduct, and (iii) public and private business* 
in their relation to the facts of the particular case (o. 114). 

Chapter VIII- — Estoppel. — When one person has by his (a) 
declaration, (b) act, or (c) omission 

(1) intentionally paused or permitted another person to believe* 
a thing to be true, and (2) to act upon such belief, 

neither he nor his representative shall be allowed, in any suit 
or proceeding between himself and such person or his representa- 
tive, • 

to deny the truth of that tiling. § 

The Evidence Act specially provides for the following estoppels — 

1. A tenant of immovable property or person claiming through 
such tenant cannot, during the continuance of the tenancy* deny 
that the landlord had, at the beginning of the tenancy, a tjtle t<? such 
property (s. 116). 

2. A person, who came upon immovable property by the 
license of the person in possession thereof, cannot deny that the 
person so in possession had a title at the time when such license 
was given (ibid). 

3. An acceptor of a bill of exchange cannot deny that the 
drawer had authority to draw or endorse (s. 117). 

But the acceptor of a bill of exchange may deny that the bill 
was really drawn by the person by # whom it purports to have been 
drawn (ibid, cxpln. 1). 

4. • A bailee or licensee cannot deny that his bailor or licensor 
had, when the bailment or license commenced, authority to make 
such bailment or grant such ficense (ibid). But if a bailee delivers 
the goods bailed to a person other than the bailor, he may prove 
that such person had a right to them as against the bailor if he is 

sued by the bailor (ibid, expln. 2). . 

• • 

Chapter IX. — Witnesses. — All persons are competent to 
testify^imiess the Court considers that they are prevented from 
understanding the questions put to them, or from giving rational 
answers to those questions, (a) b/ tender years, (b) extreme old 
age, or (c) disease Js.. 118). No particular number of witnesses is 
required for the.proof of any fact (s. 125). 

Dumb witness . — A witness who is unable to speak may give 
his evidence in any manner in which he can make it intelligible, e.g. f 
by writing or signs. Such writing must be written and the signs 
made in open Court (s. 119). 

Husband and wife . — Husband or wife (i) of any party to a civil 
suit, or (ii) of the acc\fse^i in criminal proceedings, is a competent 
witness (s.i2o). , 
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Privileged communications.— Certain witnesses cannot be com- 
pelled to disclose certain facts. The law excludes this evidence on 
the grbund of public policy. 

1. Judge and Magistrate , — A Judge or Magistrate shall not, 
except on the special order of some Court to which he is subordi- 
nate, be compelled to answer any questions (a) as to his own con- 
duct, or (6) as to anything which came to his knowledge, as such 
Judge or Magistrate. He may be examined as to matters which 
occurred in his presence whilst he was so acting (s. 121). 

2. Communication during marriage . — A person cannot be com- 
pelled to disclose any communications made to him or her during 
marriage by any person to whom he or she is or has been married. 
He will not be permitted to disclose any such communication unless 
the person who made it or his representative in interest consents— 
except ^i) in suits between married persons, or (ii) proceedings in 
which one married person is prosecuted for a crime against the other 
(s. XjjW). 

3. Affairs of State. — No person can give evidence derived 
from unpublished official records relating to any affairs r of State, 
except with the permission of the officer at the head of the depart- 
ment concerned (s. 123). 

4. Official communications . — No public officer can be compelled 
to disclose communications made to him in official confidence, if 
public interest would suffer by the disclosure (s. 124). 

5. Information as to crime . — A Magistrate or a police or revenue 
officer cannot be compelled to say whence he got any information 
as to the commission of an offdnee (s. 125). 

6. Professional communications. — A barrister, attorney, or 
pleader, cannot disclose, without the client's consent, 

(i) any communication made to him in the course and for 
the purpose of his employment ; 

(ii) the contents or condition of any document with which 
he became acquainted in the course and for the purpose of his employ- 
ment, and 

(iii) any advice given by him to his client (s. 126). < 

Such 'protection from disclosure does not extend to — 1 

(1) any communication made in furtherance of «any. illegal 
purpose ; 

(2) any fact observed by a barrister, .attorney or pleader, 
in the course of his employment, showing that a crime or fraud has 
been committed, since the commencc ynept of his employment. 

The principle of non-disclosure of professional communications 
applies to the clerks or servants of barristers, attorneys or pleaders 
(s. 127). . 

If a party to a suit gives evidence at his own instance he is 
not to be deemed thereby to have consent eck to a disclosure of pro- 
fessional communications by his legal adviser ; and if he calls any 
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barrister, attorney or pleader as a witness he shall only be deemed to 
have consented to such disclosure if he questions him regarding it 
is . 128). A person cannot be compelled to disclose any confidential 
communication which has taken place between him and his legal 
adviser unless he offers himself as a witness, in which case he can be 
compelled to disclose any such communications as the Court thinks 
necessary, in order to explain any evidence he has given (s. 129). 

Production of documents by witnesses.— A witness who is not a 

party to a suit cannot be compelled to produce 

(1) his title-deeds or any document which might tend to 
criminate him unless he has* agreed # in writing to produce them 
(s. 130); 

(2) documents in his possession which any other person 
would be entitled to refuse to produce if they werenn his possession 
(s. 131). 

Criminating questions to witness.— A witness cannoV be 
excused from answering any relevant question upon tlfe ground 
that *the Answer will tend (i) to criminate him, or (ii) to expose 
him to a penalty of forfeiture. But such answer cannot (a) subject 
him to arrest or prosecution, or ( b ) be proved against him in any 
criminal proceeding except a prosecution for giving false evidence 
(s. 132). 

Accomplice. — Illustration ( b ) to s. 114 says that an accom- 
plice is unworthy of credit unless he is corroborated in material 
particulars. Section 133 provides fhat an accomplice shall be a 
competent witness against an accused ; and a conviction is not illegal 
merely because it proceeds upon* the uncorroborated testimony of 
an accomplice (s. 133). See comment on p. 300 on this topic. 

Chapter X.— Examination of witnesses. — The order of pro- 
duction and examination of witnesses is regulated by the Civil and 
Criminal Procedure Codes or by the discretion of the Court (s. 135). 
The Judge may ask how a particular fact/is relevant* and admit the 
evidenced he thinks the fact would be relevant. If the relevancy 
of a fa6i depends on proof of some other fact, such latter ‘fact must 
be proved first unless the party undertakes to prove it subsequently 
and the Court is satisfied with such undertaking (s. 136). 

The examination* of a witness by the party who calls him is 
called examination-in-chief. 

The examination of a > .witness by the adverse party is called 
cross-examination. 

The examination of a witness subsequent to the cross-exa- 
mination by the party who called him, is called re-examination 
(s. 137)- 

Witnesses ‘are firtt examined-in-chicf, then cross-examined, 
and then re-examined. B ^The examination and cross-examination 
fliust relate to relevant facts, but the cross-examination need not be 
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confined to the facts to which the witness testified on his examina- 
tion-in -chie^, The re-examination must be directed to the explana- 
tion of matters referred to in cross-examination. If new matter is 
introduced in re-examination, the adverse party may further cross- 
examine upon that matter (s. 138). 

A person summoned to produce a document does not become 
a witness and cannot be cross-examined unless he is called as a witness 
(si 139). 

Witnesses to character may be cross-examined and re-examined 
(s. 140). 

The Court may permit the person who calls a witness to put 
any questions to him, which might be put in cross-examination by 
the adverse party (s. 154). Such a witness is called a ‘hostile witness/ 

Leading questions. — Any questions suggesting the answer 
which the person putting it wishes or expects to receive is called 
a leading question (s. 141). Such questions must not, if object- 
ed to by ’the adverse party, be asked in an examination-in-chief, 
or in a re-examination, except with the permission of the Court 
(s. 142). 

The Court will permit such questions — 

(1) as to matters which are (i) introductory, or (ii) undisputed, 
or (iii) already sufficiently proved (s. 142), or 

(2) in cross-examination (s. 143). 

Evidence as to matters in writing. — Section 144 enables the 
parties to put in force the provisions of ss. 91 and 92. Any witness 
may be asked whether any (a) contract, (b) grant, or (c) other dis- 
position of property, as to which he is giving evidence, was not in 
writing and if he says that it was, the adverse party may object to 
such evidence being given until the document is produced or facts 
proved for the admission of secondary evidence. The same principle 
applies if a witness is abput to make any statement as to the contents 
of a document which, in the opinion of the Court, ought to be pro- 
duced (s'. 144). ’ 

A witness may be cross-examined as to previous statements 
made by him and reduced into writing, without such writing being 
shown to him or proved ; but, if it is intended to contradict him 
by the writing, his attention nufet, before the writing can be proved, 
be called to those parts of it which are to bemused for the purpose 
of contradicting him (s. 145). * 

Questions lawful in cross-examfoation. — When a witness 
is cross-examined he may be asked any questions which tend — 

(1) to test his veracity ; 

(2) to discover who he is and what is his position in life ; or 

(3) to shake his credit, by 'injuring hjs character, although 
he answer to such questions might criminate him or expose him 

to a penalty or forfeiture (s. 146). r , 
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Questions as to character. — If a question in cross-examina- 
tion is irrelevant, except in so far as it affects the credit of the vdtness 
by injuring his character, the Court may compel the witness to answer 
it or warn him that he is not obliged to answer it. The Court in 
deciding whether a particular question is proper or*not will have 
regard to the following considerations : — 

(1) Such questions are proper if the imputation conveyed by 
them would seriously affect the opinion of the Court as to the credi- 
bility of the witness. • 

(2) Such questions are improper — 

(i) if the imputation which they convey relates to matters 

so remote in time, or of such a character, that it would not affect, 
or affect in a slight degree, the opinion of the Court as to the credi- 
bility of the witness ; • , 

(ii) if there is a great disproportion between the importance 

of the imputation made against the witness’s character and the 
importance of his evidence (s. 148). \ 

Such questions ought not to be asked unless the person asking 
it lies reasonable grounds for thinking that the imputation which 
it conveys is well founded (s. 149). If the Court thinks that any 
question was asked without reasonable grounds, it may, if it was 
asked by any barrister, attornej' or pleader, report his conduct to 
the High Court orother authority to which he is subordinate (s. 150). 

The Court may draw, from the witness’s refusal to answer, 
the inference that the answer if given would be unfavourable (s.148). 

• 

Questions that will be forbidden by the Court. — The Court 
will forbid-— t 

(1) any question which it regards as indecent or scandalous 
unless it refers to facts in issue# or to matters necessary to be known 
in order to determine the facts in issue (s. 151). 

(2) any question which appears to the Court (1) to be in- 
tended to insult or annoy, or (2) to be offensive in form (s. 152.) 

• » 

Answer to questions as to character cannot be contradicted. — 

When ^ witness answers any question which is relevant in so 
far as it sheJces his credit, no evidence can be given to contradict 
him ; but if he answers falsely fie may be charged with giving 
false evidence (s. 133). Evidence, however, may be given (i) of 
previous conviction if a witness denies it, or (ii) of facts tending to 
impeach his impartiality if Jie denies them (ibid, expin.) 

Impeaching the credit of a witness. — The credit of a witness 
may be impeached by {he adverse party, or, with the consent of the 
Court, by the party who calls him,*in the following ways : — 

(1) By th€ evideribe # of persons who testify that they believe 
him to be unworthy of credit. 
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(2) By proof that the witness has been bribed, or has accepted 
the offgr of a bribe, or has received any other corrupt inducement 
to give evidence. 

(3) By proof of former statements inconsistent with any part 
of his evidence which is liable to be contradicted. 

(4) When a man is prosecuted for rape or attempt to ravish, 
it may be shewn that the prosecutrix was of immoral character 

>> r 55 ). 

Evidence in corroboration, — When a witness whom it is 
intended to corroborate gives evidence of a relevant fact — 

(i) he may be questioned as to the circumstances which he 
observed at or near to the time or place at which such relevant fact 
occurred \s. 156). 

(ii) any former statement made by such witness relating to the 
same fact at or about the time when the fact took place, or before 
any authority competent to investigate the fact, may be proved 
(s. 157). 1 

When a statement relevant under s. 32 or 33 is proved^ evidence 
may be given (1) to contradict or corroborate it, or (2) to impeach 
or confirm the credit of the person by whom it was made, as if he 
had been called as a witness and had denied upon cross-examination 
the truth of the matter suggested (s. 158). 

Refreshing memory. — A witness may refresh his memory 

(1) by referring to any writing made by himself (i) at the time 
of the transaction concerning which he is questioned, or (ii) so soon 
afterwards that the transaction was fresh in his memory ; 

(2) by referring to any such writing made' by another person 
and read by the witness and known by him to be correct, while his 
memory was still fresh ; 

(3) by reference to professional treatises if he is an expert. 

A witness may, with the Court’s permission, refer to a copy of 
any document which he might refer if it were produced, provided 
there is sufficient reason for the non-production of the original 
(s. 159). He may also testify to facts mentioned in any stick docu- 
ment, although he has no recollection of them, if he is sure €hat the 
facts were correctly recorded in* the document (s. 160). * Any docu- 
ment to refresh memory must be shown to the # adverse party, who 

may, if he pleases, cross-examine the witness upon it (s. 161). 

• 

Production ot a document by ’a'*witness. — A witness sum- 
moned to produce a document must, if it is in his possession or 
power, bring it to Court, notwithstanding any objection which there 
may be to its production or admissibility. ‘The validity of such 
objection will be decided by the Court. Th^ Court piay inspect the 
document unless it refers to matters of State or take evidence to 
determine on its admissibility (s. 162). * . 
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Notice to produce* a document, — Notice to produce a docu- 
ment is accessary, except in the six cases provided in s,66, ia order 
to make seiondary evidence of its contents admissible. When a 
party gives notice to produce a document, and it is produced and 
inspected by the party calling for its production, he is bound to 
give it as evidence if the party producing it requires him to do so 
(s. 163). If a party refuses to produce a document after notice, he 
cannot use it as evidence (i) without the consent of the other party, 
or (ii) the order of the Court (s. 164). 

Court’s power to put questions, — The Judge may, in order 
to ascertain relevant facts, • 

(1) ask any question (a) at any time, (b) of any fitness or 

parties, ( c ) about relevant or irrelevant facts — though the judgment 
must be based on relevant facts only ; * • 

(2) order the production of any document or thing. 

The parties cannot object to this course, nor can ^hey iross- 
examine a witness upon any answer given in reply. 

The Judge, however, cannot 

(1) compel a witness to answer a question or produce a docu- 
ment which such witness would be entitled to refuse to answer or 
produce under SS..121 to 132 at the instance of the adverse party ; 

(2) ask any question as to credit which it would be improper 
for any other person to ask under s. 148 or 149 ; 

(3) dispense with primary evidence of any document, except 
where secondary evidence is admissible (s. 165). 

Eower of jury to put questions. — A juror or assessor may 
put any question to a witness, through or by leave of the Judge, 
which the Judge might put and which he considers proper (s. 166). 

Chapter XI, — Improper admission or rejection of evidence.— 

The improper admission or rejection of evidence is not a ground 

(а) for a reversal of the judgment, or • 

(б) Jor a new trial of the case, • 

if the Court thinks * 

(i) tl\al independently of the evidence admitted, there was 
sufficient evidence to justify the decision, or 

(ii) that if the rejected evidence had been received it ought 
not to have varied the decision (s. 167). 
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Chapter ‘I . 

tv 

I . Explain briefly the structure of the Indian Evidence Act. 
Wlaat d 6 you understand by Lord Brougham's observation " that 
the law, of evidence is the lex fori which governs the Court ? '* See 
Summary, p. 356 , and comment on s. 1, p. 2. 

* 2 . To what extent are the provisions of the Indian Evidence 
Act applfcable to (a) affidavits presented to any Court ; (b) pro- 
ceedings before an arbitrator. Sec s. I, and comment thereoru 

3- Define 1 Relevant fact ' ' Fact in issue/ * Issue of fact/ 
‘ Document/ ' Evidence/ * Fact/ * Proved/ 4 Disproved/ ' Con- 
clusive proof/ See s. 3. 

Chapter II. 

4. What is a “ relevant fact ?” See s. 6. 

5. When, and to what extent, is the conduct of a party to 
a proceeding relevant ? See s. 8. 

6. Give two illustrations of facts which may be relevant 

under s. n only and not under Any other section of the Evidence 
Act. See ills, to s. 11. 0 

7. What is the necessity for s. 11 of the Evidence Act ? 
Does it not apparently make all facts relevant ? See comment 
on s. 11, pp. 29, 30. 

8. , Res infer alios 'afitce are generally relevant ; state excep- 
tions to the rule. See ss. 11, 14 and 41. 

9. What facts are relevant when the existence of a right or 

custom is in question ? See s. 13. • f 

10. What facts are releyant when a right or Custom is in 
question and when the question is whether an act was accidental 
or intentional ? See ss. 13 and 15. 

II. State the principal classes of facts which are declared 
to be relevant by the Evidence Act. • S«e Summary, p. 358. 

12. " Relevancy and admissibility are not co-extensive 

terms/' Give instances of and reasons for this rule. (Certain 
things are relevant under ss. 5-55, but they, are not always admis- 
sible in evidence. There may arise restrictions as to their 
admissibility under ss. 91-99, H5» 121-130)*. * 

13. Define a statement and an admission. Under what cir- 
cumstances, and for what purposes, are statements ahd admjs- 
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sions made by persons (whether parties to the suit or not), who arc 
not called as witnesses, admissible in evidence } Sec ss. 17-2J. 

14. * What are " admissions "? Who can make* them, and 
when can they be used by and on behalf of persons making them ? 
What is the evidentiary value of an admission ? See ss. 17, 18, 21 
and 31. 

15. Comment on the following. — " Admissions Cannot be 
proved by or on behalf of the person who makes them.” See s. 2a, 
exceptions. 

16. Comment on the following. — “ Oral admissions as to 
contents of a document are nqt relevant." Sec s. 22. 

17. State the provisions of the* Indian Evidence Act as to 
confessions. See ss. 24-30. 

18. Distinguish between an admission and a confession sund 
state the rules regarding the admissibility and* probative value 
of each. Sec comment on s. 24, p. 64. 

19. In what cases, if any, can the confession of an accused 

person be used against a co-accused ? See s. 30. * 

20. Comment on the following . — “ Admissions are not con- 
clusive proof of the matters admitted, but they may operate as 
estoppel. " See s. 31. 

21. State the cases in which statements made by a person 
who is dead are themselves relevant facts. See s. 32. 

22. What is a dying declaration. Enumerate the grounds 
on which dying declarations are admitted in evidence. If a per- 
son making a dying declaration happens to live, can the declara- 
tion be admitted in evidence ? See comment on s. 32 (1). 

23. . Give illustration of car.es in which statements made by 
deceased persons arc allowed to be received in evidence. See 
s. 32, cl. (1). 

24. Are entries in books of account alone sufficient to charge 
any person with liability ? When do they require corroboration 
as a matter of law, and when not ? See s: 32. 

25. Enumerate the cases in whiGh evidence not taken by 

the Court trying the case can be put in ? See s. 33. # 

26. lUnder what circumstances is a deposition of an absent 
witness adntissible ? See s. 33. , 

27. What are the conditions under which an entry in an offi- 
cial book or register 'stating a fact in issue becomes a relevant 
fact ? What is t’Ac evidentiary value of an entry in a man’s account- 
book in support of his claiirf ? # See ss. 34, 35. 

28. " Nemo debet bis vexari pro una et eadem causa." How 
is the principle expressed by this maxim discussed in the Indian 
Evidence Act ? Sec 9 . 40. 

29. How far, ui^er what circumstances, and for what pur- 
poses, can previous jud^nents, orders and decree* be deemed 
relevant ?, See ss. 40-43* 
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30. In what cases are judgments nor inter partes admissible 

in evidence ? See ss. 41-43. * 

31. Describe and distinguish the legal effects judgments 
declared to bj conclusive in subsequent trials by the Evidence 
Act. See s. 41. 

32. Distinguish between a “ judgment in rem ” and a " judg- 

ment in personam” for the purposes of the Indian Evidence Act. 
Discuss the admissibility and effect of such judgments respect- 
ively as evidence. See comment on s. 41. 1 

33. In what cases are the acts of third persons admitted as 
evidence of a transaction ? Give instances. See ss. 10, 32, 41-43. 

34. Can transactions between third parties ever be relevant 
for or against parties to a suit ? If so, when ? Illustrate your 
answer By an example. State the general law on the subject* 
See ss. 13, 41 and 42. 

3,5. State upon what subjects the opinions of witnesses are 
admissible in evidence. See ss. 45-51. 

36. How is a fact in reference to such opinion relevant when 
it is not otherwise relevant ? See s. 46. «> « 

37- Distinguish between: — (a) expert evidence and ordinary 
evidence ; (6) ambiguity and inaccuracy ; (c) admissibility and 

relevancy ; (d) disproved and not proved. See (a) s. 45 ; (b) s. 93 ; 
(c) comment on s. 5 ; [d) s. 3. 

38. When are the opinions of persons who are strangers to 
a proceeding relevant under the Evidence Act ? What is the 
probative value of such evidence ? See ss. 45 and 51. 

39. What qualifications must a witness, speaking as to rela- 
tionship, possess ? See s. 48. 

40. What are the rules witfi regard to the reception* oi evi- 
dence of character of (1) a witness, and (2) a party ? See ss. 52-55 
and 32, cl. (5). 

41. How far is " character ” relevant and admissible in 
evidence in (a) civil suits, (b) criminal cases. See ss. 52-55. 

42. In criminal proceedings, the fact that the accused per- 
son has a bad character is irrelevant.” See s. 53. 

43. State some of the more important provisions of the law 

of evidence which are peculiar to criminal trials and inapplicable 
to the trial of civil cases. Is £here any difference as 'to the effect 
of evidence in civil and criminal proceedings ? # If so, what ? See 
sections relating to confessions and character. See comment 
on p. 10. * 


Chapter IV. 

t 

44. Explain fully the rule that oral evidence must, in al 
cases, be direct. Is tl ere any exception tb the fule ? Illustrate 
your answer by concrete examples. See s.«6o. 
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45. " In determining the admissibility of evidence, the pro- 
duction/)! the best evidence should be exacted." Discuss the above 
proposition* See s. 60. 

46. What is the meaning of * hearsay evidence * ? What are 
the reasons for not admitting ' hearsay ' as evidence ? See comment 
on s. 60, p. 153. 


Chapter V. 

j 

47. What is meant by proving a document ? See s. 61. 

48. Comment on the following. — “ Where a document is 
executed in counter-part each couqter-part is primary evidence 
as against the parties executing it." See comment on s. 62. 

49. How may the contents of a document be proved ? What 
is meant by secondary evidence? State the ‘cases iij which 
secondary evidence may be given to prove the contents of a 
document. See ss. 61, 63 and 65. 

50. Mention all the cases in which secondary evidence of 
the <j?xist'*nce, condition or contents of a document may be given ? 
See ss. 65 and 66. 

51. What are public documents and what are private docu- 
ments according to the Indian Evidence Act ? See ss. 74-76. 

52. What arc public documents, and how are they proved ? 
See ss. 74 and 78. 

53. When the genuineness of a letter is in dispute what are 
the various lends of evidence that may be laid before the Court to 
prove the handwriting ? See ss. 45, 47 and 73. 

54. Give five instances of {a) rebuttable, and (b) irrebuttable 
presumptions from *the Indian Evidence Act. See ss. 79-85. 

55. State briefly the provisions of the Evidence Act with 
reference to (a) maps, charts, or plans; (6) finger impressions. 
See ss. 36, 45 and 83. 

56. By the law of evidence certain* things are presumed. 
Mention some of the principal presumptions derived from the 
common course of things. See ss. 79-80 and ills, to s. 114. 

57 'Give a brief analysis of the documents which the Court 
is boun& to presume to be genuine or accurate. See ss. 79-90. 

1 

Chapter VI. 

• . 

58. What fire the provisions to the general rule enacted by 
the Evidence Act excluding evidence of oral agreements or state- 
ments in the case of written contracts, grants, and dispositions 
of property, and matters required by law to be reduced to the form 
of a document ? See ss. 91 and 92. 

59. State the exceptions to the rule that no evidence of any 
oral agreement* or statement shall be admitted for the purpose 
of contradicting, varying/ adding to, or subtracting from, the terms 

f a written instrument; See ss. 92 and 99. 
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6 0. When the terms of a contract Jiave been reduced to 
writing, can oral evidence be given for construing the contract 
or ascertaining the intention of the parties to it ? C/ive reasons 
for your answer. See ss. 92-99. 

61. State the rules as to the exclusion and admission of evi- 
dence to .explain or amend ambiguous documents. Explain and 
illustrate the maxim falsa demonslratio non nocct ? See ss. 93"9^- 

r 62. In what cases is oral evidence admissible to explain the 
contents of a document ? See ss. 93-98. 

Chapter V.II. 

63. What is ” burden of proof 99 ? Give the rules by which 
it i$ reguiated. See ss. ioi-m. 

64., What are the general principles regulating the burden 
of proof? Illustrate your answer by examples. See ss. ioi-iii. 

f 5 . Upon whom does the burden of proof as a general rule lie ? 
What aretts exceptions ? See ss. 102-m. 

66. Enumerate the instances in which the burdenof pr.oof is 
determined in particular cases not by the relation of the parties but 
by presumptions. See ss. 107-m. 

67. State shortly the rules of the Indian Evidence Act, as 
to burden of proof, in the following matters.— (a) Whether a 
man is alive or dead ; (b) Tenancy ; (c) Ownership ; (d) Legitimacy. 
See ss. 107-8, 109, no and 112. 

68. Give instances of fa<jts which are declared by law to be 
conclusive proof. Sec ss. 41, 112 and 113. 

69. State fully the subject of presumptions as dealt with 
in the Indian Evidence Act. Se'e ss. 79-90 and 112 and *113. 

70. Comment on the following . — “ A notification in the 
Gazette of India that any portion of British territory has been 
ceded to any Native State, Prince or Ruler, shall be conclusive 
proof that a valid cession of such territory took place at the date 
mentioned in ,such notification.” See comment on s. 113. 

71. Mention the principal presumptions, derived from the 

common course of things, and give illustrations to show how such 
presumptions may be explained away in particular cases^. Zee s. 114 
and illustrations. « 

Chapter VIII. • 1 

72. Explain the doctrine of estopj>el. What cases of estoppel 
by contract are provided by the Evidence Act ? See s. up. 

73. What are the three classes of estoppel according to 
English law, and how many kinds of these are recognised in the 
Indian Evidence Act ? See comment on p.* 261. 

74. How far and under what circumstances are tenants and 

licensees permitted to deny the title of fheir landlord or licensor as 
the case may be ? See ss. 116 and 117. • 
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Chapter IX. 

75. *What constitutes incompetency to give • evidence ? 
See s. 118. * 

76. When can a witness be allowed to answef questions in 
writing ? See s. 119. 

77. What are privileged communications ? State the 

circumstances under which the privilege can be claimed ? See 
ss. 120-131. . 

78 . State in detail the circumstances under which the Indian 
Evidence Act excuses witnesses from answering questions put to 
them in Court. See ss. 121-136. 

79. What communications are/ witnesses not permitted or 
compelled to disclose? Compare the English and India* law # as 
to the admissibility of a wife's evidence for or agakist her husband 
in civil and criminal cases. See s. 122 and comment thereon. 

80. May a wife be compelled to give evidence against^ her 
husband in a civil or criminal case ? See ss. 120 and 102. 

81. What professional communications between a party and 
his legal adviser are protected from disclosure ? See s. 126. 

82. What privileges, if any, can be claimed by the follow- 
ing persons if called as witnesses. — (1) Judges ; (2) married per- 
sons ; (3) policemen ; (4) public officers ; and (5) legal advisers ? 
See ss. I2i, 122, 124, 125 and 126. 

83. What questions would a witness (neither professional 

nor official) be justified in refusing to answer ? See ss. 122, 130- 
32 and 148. J 

84. Section 133 of the Evidence Act says : “ A convic- 
tion is not illegal merely because it proceeds upon the uncorro- 
borated testimony of an accomplice." 

Illustration (6) to Sec. 114 of the Evidence Act states: 

“ A Court may presume that an accomplice is unworthy of credit 
unless he is corroborated in material particulars." 

Reconcile the above two propositions. See^ comment on 
these two sections. 

85. State the Indian and English law in respect of legality 
of convicting an accused person on the uncorroborated testimony 
of an accomplice. Cite cases illustrating the principles laid down 
by the Bombay High Court on the subject. See comment on 
ss. 114 and 133. 

86. State briefly the provisions of the Indian Evidence 
Act with reference to [a) ancient documents ; (b) production of 
title deeds by a witness ; (c) telegraphic messages. See ss. 88, 
90, 130, 131. 


Chapter X. 

j * 

87. What is the meaning and object of cross-examination ? 
What questions affecting the credit of a witness by injuring his 
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character are respectively proper and improper? See ss. 137 
and 148. . * 

88. What are the principal rules regarding the land of ques- 
tions that may be asked in cxamination-in-chief, cross-examina- 
tion and re-examination ? See ss. 138. 

89. .What is the nature and object of cross-examination and 
re-examination ? See s. 142 and 146. 

r 90. What difference is observed and allowed regarding the 
right of parties to a suit about putting tl leading questions” to 
a witness ? See ss. 141-143. 

91. What course should you,® as a pleader, adopt, if you 
wished to discredit a witness, by showing that he had made a 
contradictory deposition in another suit ? See ss. 145, 155, 
cl/ ( 3 ). . 

92: Is it open to a party to discredit his own witnesses, 
or to put leading questions to them ? See ss. 142, 143, 154 and 
155 . «■ 

93. For what purposes and at whose instance are former 
statements of a witness under examination admissible hinder the 
Evidence Act ? See ss. 145, 157, 160 and 161. 

94. What is the object and scope of cross-examination ? 
See ss. 146-148. 

95. In what ways may the credit of a witness be impeach- 
ed ? See ss. 146, 153 and 155. 

96. When a witness is under examination, (a) what ques- 
tions and inquiries may be forbidden, and (b) what questions must 
be forbidden by the Court ? See ss. 148-152. 

97. When can the Court compel a witness to answer the 

questions intended to affect his credit by injuring his character ? 
See s. 149. • 

98. In a civil case are there any restrictions on the questions 
which may be asked, in cross-examination ? Has the Judge 
power to exclude any ' questions ? If so, in what cases ? See 
ss. 148-150. 

99. „Under what circumstances can the Court interfere with 
the cross-examination of a witness ? See ss. 148-C52. / 

100. Can a prisoner's counsel cross-examine witnesses sum- 
moned by the Court or by a co-prisoner ? See s. 153. 

lot. What evidence of a witness is liable to contradiction ? 
To what other methods of lessening the value of l his evidence can 
counsel have recourse? See ss. 146 (i), 153 and 155. 

102. When may a party cross-examine his own witness ? 
See s. 154. 

103. Who is a hostile witness ? See s. 154. 

104. Enumerate the circumstances uniter whteh expert opinion 

is relevant, and state how such opinton may be ascertained. 
See ss. 45, 46 and 159. * , 
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105. What is meant by a witness ‘ refreshing his memory ' ? 
What documents may.be used for this purpose ? Can such docu- 
ments be subsequently put in and made evidence in. the action . 
If so, how*, and by whom ? See ss. 159-161. 

• 106. What restrictions are imposed on the* general power 
of a Judge to ask questions of a witness ? See s. 165. 


. Chapter XI. 

4 

107. Comment on the following " The improper admis- 
sion or rejection of evidence shall not be ground of itself for a 
new trial." See s. 167. # 
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« Abbreviations — 

evidence to show meaning of, s. 98, p. 227. 

Ability — 

of witness, cross-examination directed to' test 9. 146, p, 323. 

Absence— 

of circumstances, burden of proving, s. 103, p. 234. 
presumption of death from, s. 107, p. 236. 


Acceptor— 

of bill o| exchange, estoppel of, s. 117, p. 284. 


Access— 

between married persons bearing on legitimacy, s. 112, p. 246. 


Accession— 

of Sovereign of United Kingdom, judicially noticed, s. 57 (3), p. 148. 
to offices, etc., of Indian public office, judicially noticed, s. 57 (7), p. 148 - 

Accident — 

facts showing/ s. 15, p. 47. 

t - 

Accomplice- 

evidence of, 8. 114, ill. (£), p. 254 ; s. 133, p. 300* 

Account-books— 
entries in, p. 105. 
relevancy of, s. 34, p. 119. 

Accused — 

conduct. of, relevant, s. 8, ill. (i), p. 20. 
confession by, when irrelevant, s. 24, p. 64. 
refusing to answer questions,* s. 1 14, ill. (h), p.251. 

Acts — 

accidental, s. 15, p. 47. 

of conspirators, how far relevant,^. io, p. 26. 

of Indian Legislature, relevancy of, s. 37, p, 123. t 

of Parliament, how proved, s. 37, p. 123. * 

of Parliament, when judicially noticed, 9. 37, (2), p. 147a 

of Parliament, presumption as to copies of private, 3. 81. p. 180^ 

of Parliament, statements made in recitals oVs. 37 * p. 123. - 

proof of, s. 78, p. 175. 

Admiralty Jurisdiction— t 

relevancy of certain judgments in, s. 41, p. 126. 

Admissibility of evidence- 

judge to decide, 3. I36, p, 3O7. 
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Admission — 

by counsel, pleader or Ittorney, p. 55. 

by {forty to proceedings or his agent, s. 18, p. 53. 

by party in representative character, s. 18, p. 53. 

by person interested in subject-matter of proceeding, s. 1 8? p. 33. 

by person from whom interest derived, s. 18, p. 54. 

Crown, bound by, p. 52. 

definition of, s. T7. p. 52. 

improper, of evidence, s. 167, p. 351. 

facts admitted need not be proved, s. 58, p. 150. 

how much to be taken, p. 59. 

made without prejudice, p. 63. 

not allowed, when there is condition that its evidence shall not be given, 
8. 23, p. 63. 

not conclusive proof, but may estop, s.*3i, p. 95, 

of execution by party to attested document, 9. 70, p. 169. 

proof of, against persons making them, s. 21, p. 59. 

proof of, by or on behalf oi persons making them, S..2V, p. 59. 

Admitted facts— 

need not be proved, s. 58, p. 150. 

not conclusive proof, but may estop, s. 31, p. 95. 

4>f execution by party to attested document, s. 70, p. 169. 

proof of, against persons making them, s. 21, p. 59. 

proof of, by or on behalf of persons making them, 9. 21, p. 59- 

Ad option— j 

statement as to existence, s. 32 (6), p. 97. 

Advocates — 

names of, judicial notice of, s. 57 (12), p. 149. 

Affairs of State — 

. admissibility of evidence of, s. 123, p. 291.] 

Affidavits — 

whether receivable in evidence* p. 3. 

Affirms— 

he who, must prove, s. 101, p. 230. 

Agent- 

admission by, h. 18, p. 53.* 

burddn of proof as to relationship of, s. 109, p. 239. 

conduct o^ s. 8, p. 19. 

prcK&ctjpn of document by, s, 131, p. 297. 

* 

Agreement- 

contemporaneous, Varying document, s. 99, p. 228. 
oral evidence $0 vary written, s. 92, p. 200. 

Ambiguous document— ** * 

exclusion of evidence to explain, s. 93, p. 223 

Amount of damages — 

relevancy of facta in/s. 12, p. 32. 

Ancient documents— * 

presumption as to^ s. 9^ p. 185. 
secondary evidence of, p. 188. 
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35 * 

Annoying questions — 

# Coort to forbid, s. 152, p, 329. 

Appointments— . 

evidence of, s>9i, p. 191. 

to public offices, judicial notice of, s. 57 (7), p. 148. 

Arbitrators— * 

c Act not applicable to proceedings before, s. 1, p. 3. 

* 

Art — 

opinions of experts on points of, s. 45, p. 136. 

Articles of War— 

judically noticed, s. 57 (3), p. 14a. 

Assessors— * 4 

right qf , to put questions, s. 166, p. 350. 

Attested documents— 

admission of execution by party, s. 70, p. 169. 
presumption as to, s. 89, p. 185. 

proof of, required by law to be attested, s. 68, p. 167 ; s. 70, p. lig. 
proof of, not required by law to be attested, s. 72, p. 171. 

Attesting witness- 

denying execution of document, s. 71, p. 171. 
when need not be called, s. 6q, p. 169. 

Attorney - 

admissions of fact by, p. 55. 
communications to, when privileged, s. 126, p. 293. 
insulting questions put by, s. 150, p. 328. 
name of, judicial notice of, s. 57 (12), p. 149. 
notice to produce documents, s. 66, p* 164. 

Authentication — 

of power of attorney, s. 85, p. 182. 

BaJ character - « 

not relevant in criminal proceedings, except in reply, s. 54, p. 144* 

• • 

Bailee — • 

estoppel $i, s. 1 17, p. 284. 

Barristers— 

communications to, when privileged, s. 126, p. 293. 
communications to, when disclosable, s. 126, proviso, p. 293* 
insulting questions put by, without reasonable grounds, may be reported 
to High Court, s. 150, p. 328. 

Benaml transactions— * 

proof of, p. 204. 

Bill of exchange — 

estoppel of acceptor of, s. 117, p. 284. 
presumption as to, s. 114, ill. (<?)', p. 250. 

<Irth — # 

during marriage, conclusive proof of legitimacy, s. 1 12, p. 246. 
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Bodily feeling- 

facts showing existent of. s. 14, p. 41. 

Books— 

entries in, of account, when relevant, s. 34, p. 119. 
presumption as to, general, s. 87, p. 184. 
presumption as to, of law. s. 38, p. 124 ; s. 84, p. 182. 
reference to, by Courts, for judicial notice, s. 57, p. 147. 
reference to, by experts, s. 150, p, 341. 

Bribe — 

credit of witness impeached by showing, s. 155 (2), p. 333. 

British Consul — 

certified copies bv, s. 78, p. 170. 

British territories — 

judicially noticed, s. 57 (io), p. i js. 
proof of cession of, s. ri3, p. 250. 

Burden of proof- 
's tojienami transaction, p. 204. 

as to death or otherwise of absent persons, ss. 107, 108 , pp, 236, 237. 

L as to fact especially within knowledge, s. 106, p. 235. 

as to fact to be proved to make evidence admissible, s. 104, p. 234. 
as to good faith of transaction between persons in fiduciary relation, s. in „ 
p. 244. 

as to landlord and tenant, s. loo, p. 230. 

as to ownership, s. no, p. 2 to. 

as to particular facts, s. 103, p. 233. 

as to partners, s 109, p. 230. 

as to principal and agent, s. 109, p. 2^0. 

he who affirms must prove, s. 101, p. 230. 

S n whom lies the general, s. 102, p. 23 t. 

bat case of accused is within exceptions of tin* Penal ('ode, s. 105, p. 23 1 
what is, s. tot, p. 230. 

Business — 

entries in books kept in course of, s. 34, p. 119. 
existence of course of, s. 16, p. 50. 
statement made in course of, s. 32, p. 07. . * 

Bystanders — 

sta^menfc of, p. 17, 

Capacity- 

want of, invalidating a document, s. 92, proviso i f p. 201. 

• • 

Caricature — • 

a document, s. 3, (ill.), p. 

libel expressed in, s. 32, if!. (ft), p. 99. 

Certified copies— 

of public documents, s. 65, p. 160 ; s. 76, p. 175. 
of foreign judicial rAords, s. 86, p. 183. • . 

presumption as to genuineness of, s. 79, p. 177. 
proof of documents, f. P- i 75 « 
secondary evidence, S.J63, p. 157. 
whafcare, s. 76, p. 175. 
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Cession of territory— 

conclusive proof of, s. 113, p. 230... 

Character— . 

as affecting damages, s. 55, p. 145. 

cross examination and re-examination of witnesses to^ s. 140, p. 316* . 

definition of, s. 55, Expin., p. 145. 

evidence of, in civil cases, s. 52, p. 141. 

evidence of, in criminal cases, s. 53, p. 143 ; s. 54, p. 144. 

• previous bad character not relevant, s. 54, p. 144. , 

Charitable foundation- 

opinion as to constitution of, s. 36, p. 122. 


viwn» — 

relevancy of statements in, presumption as to, s. 87, p. 184. 

Child— t * 

estoppel not to affect, p. 264. 
evidence of, s. xi8, p. 286. 

Clerk — 4 

communication to, of legal practitioners, s. 127, p. 295* 

Clergymen— 

statement by, as to marriage, a. 32, ill. (/), p. 99* 

Client — , 

when compellable to disclose confidential communications, 9 . 128, p. 296. 
when not so compellable, s. 129, p. 296. 

Co-accused — 

confessions of, s. 30, p. 86. 

Co-defendants — 

admissions by, p. 55. 

Collection papers— 

for refreshing memory, p. 343. 

Collusion— * 

in obtaining judgment, s. 44, p. 133. 

Comparison— « 

of handwriting, signature, etc.f s. 73, p. 172. 

Competency ot witnesses— 
a. 1 18, p. 286. 

Complainant- 

conduct of, how far relevant, s. 8 , p. 19* 

Compulsion of witnesses — 

incriminating documents, a. 130, p. 297* 
title-deeds, e. 130, p. 997. 
to give criminatingteplies. as*. 147* * 4 ® : P* 324- 
to make criminating statements, s. X32, p. 298, 
to produce documents of others^ s. 131, p. 297. * 

Conclusive proof— 

admissions are not, a, 31, p. 95. 
judgments, how far, a, 41, p. 126. 
meaning of, s. 4, p. xa. 
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Conclusive proof — concld. 

oi legitimacy, a. ii2,^p. 246. 
of gession of territory, s. 113, p, 250. 

Conduct — 0 * 

accompanying admissions as to bodily state, 3. 21, p. 5^: 
definition of, s. 8, p. 19. . 
evidence of, for construing writing, p. 206. 
how far material in construction of documents, p. 22. 
how far relevant, s. 8, p. 19. 
proof of, by judgments and decrees, p. 22. 

Confessions— 

caused by inducement, threat, or promise, s. 24, p. 64. 
definition of, p. 65. m 

distinction between admission and, p. 66. 
judicial and extra-judicial, p. 65. 

made after removal of impression caused by inducement, thrAt or ptomise,. 

s. 28, p. 84. • 

made in custody of police officers, s. 26, p. 77. 
made to police officers, s. 85, p. 74. 
of co-accused, s. 30, p. 86. 
presumption as to, s. 80, p, 178. 

• retracted, p. 92. 

under promise of secrecy, s. 29, p. 85. 

Confidence — 

burden of proving good faith in cases of active, s. in, p. 244 

Confidential- 

barristers, attorneys, vakils, pleaders, s. 126, p. 293. 
clerks of legal advisers, s. 127, p. 293. 
husband and wife during coverturef s. 122, p. 290. 
interpreters, s. 127, p. 295. 
judges, magistrates, a. 121, p. 289. 

* mukhtears, p. * 95 * • 

or professional communications as to affairs of State, s. 123, p. 291^ 

Consideration — 

want or failure of, invalidating document, s. 92, proviso 1, p. 2c i. 

Conspiracy— 

what constitutes, p. 26. v 

agreement but not direct meeting necessary, p. 28. 

Conspifetoy^- 

acts of, s. to, p. 26* 

Construction of docutoents — 

act of parties how far relevant, p. 23. 

Consul— 

certificate of British, [s. 78, p. 175. 

Contemporaneous agreement—’ r * 

varying document, s. 99, p. 228. 

• • 

Contemporaneous statements— 

forcing part of the same transaction, a. 6, p. 16. 
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-•Contents of documents — 

how proved, s. 6x, p. 156. c 

in what casqs secondary evidence admissible, s. 6 3, p. 157. 
relevancy of oral account, as to, s. 22, p. 62. , 

. V 

Continuance— ' 

presumption in favour of, s« 109* p. 239. 

Contracts— * 

grants, or other dispositions of property, evidence of terms of, s. 91, p. 191. 
** exclusion of evidence of oral agreement, s. 92, p. 200. 

Contradiction — 

of answers referring to credit, s. 155, cxplq., p. 333. 
of answers testing veracity, s. 153 p. 329. 
of relevant facts, s. 158, p. 341. 
of witne*^ by a writing, s. r p. 319. 

Conversation- 

statement from part of, s, 39, p. 125. 

Copies—^ < 

of foreign judicial records, presumption as to, s. 86, p. 183. 

Copy— 

of document, for refreshing memory, s. 159, p. 341. 
of private act, presumption as to, s. 8i, p. 178. 

Corroboration — 

of accomplice, s. 114. ill. ( b ), p. 250 ; s. 133, p. 300. 
of evidence of relevant facts, s. 156, p. 337. 
of relevant facte, s. 158, p. 341. 

of testimony, by proof of former s&tements, s. 157, p. 338. 

Corrupt inducement- 

offered to witness, 9. 155 (2), p. 333- * * 

1 

Counsel — 

admissions by, p. .55. 

Counterpart— „ * t 

documents executed in, p. 157. 

« 

Course of business — 

existence of, s. 16, p. 50. 

facts showing statements made in, s. 32, p. 96. 

Course of proceedings — , 

of Parliament, judicial notice of, s. 57 (4), p. 148. 
of Legislative Councils, judicial notice of, s. 57 (4), p. 148.C 

. •* 

Court — 

discretion of, as to order of witnesses, s. 135, p. 3°6« 

meaning of, s. 3, p. 4. 

proof of incompetency of, s. 44, p. 133. 

to forbid indecent questions, s. 151, p. 329. 

to forbid insulting questions, a. 152, p. 329. 

what fact, takes judicial notice of, s. 57, p. 1471 

what questions may be put by, s. 165, p. 347. 
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Court-martial— 

a. i, p. i. 

Coverture-^ 

privilege of statements during, s. 122, p. 290. 

Credit of witness- 

contradictory evidence, use of, to attack, s. 153, p. 329. 
cross examination as to, s. 146, p. 323. 
impeaching of, wajis of, s. 155, p. 333. 

proof of corroborative or contradictory evidence tending to impeach, 
s. 153, p. 341. 

Criminating answer — 

witness not excused from answering on ground of, s. 132, p. 298. 

Cross-examination — 

as to character, s. 140, p. 316. 

as to previous written statements, s. 1 *5, \>. 319. 

by a party of his own witnesses, s. 134, p. 331. 

compulsion to answer questions, ss. 147, 148, p. 324. 

leading questions allowed in, s. 143, p. 316. 

meaning of, s. 137, p. 309. 

must relate to relevant facts, s. 138, p. 309. 

not allowed of a witness producing document, s. 139, ]>. 31 5. 

not confined to facts in cxaminaiion-in-chicf, s. 138, p. 300. 

on new mattprs introduced in re-examination, s. 138, p 500. 

to discover status of witness, s. 146, p. 323. 

to shake credit by injuring character, s. 146, p. 323. 

to teat veracity, s. 146, p. 323. 

upon answer to judge’s question, s. lhj, p. 347. 

upon witing with which memorv ifrefresbed. s. ioi,p« 344. 

Cr<jwdr- 

atatements nufdcf by, s. 9, ill, (/*, p. 24. 

Crown — 

bound bv admissions, p. 32. 

Custody of accused — , 

by police, confessions made during, s. 2$, p. 77. 

• 

Custody of documents — 

presumption as to, s. 90, p. 185, 

Custom— 

proof of, as varying written contract, 9. 92, proviso (5), p. 201. 
relevancy of opinion as to existence of general, s. 48, p. 140. 
statements to the existence of, s. 32 (4), p. 97. 
what facts are deemed jclqvantin proving existence of, s. 13* p* 33 * 
what is a, p. 33. 

Customary incidents — 

evidence to anney, s, 92, proviso (.5), p. 201. 


Damages— 

character as affecting, s. 55, p. 145* 
relevancy of facts iif suits for, 9. 12, p. 32. 
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Death'- 

dyin&declarations as to cause of, s. 32 (x), p. 96. * 
presumption of, from seven years' absence, s. xo8, p. 237. 
statement by ^eceasd as to cause of death, s. 21, p. 59 , s. 32/ ] 5 . 96. 

Deceased person — 

statements by, when relevant, s. 32, p. 96. 

Deception- 

confession caused by, s. 29, p. 85. 

Declarations— 

against interest, s. 21, p. 39. 

Decree— ( 

relevancy of, s. 40.Jp. 125. 

Deed-* ' 

statements made it 1, s. 32 (7), p. 98. 

Defective document — 

exclusion of evidence to explain, s. 93, p. 223. 

w 

Delay- 

statement of persons who cannot be called without, s. 32, p. 96. * f 

Diaries — 

of police officers, pp. 125, 321. 
for refreshing memory, p. 343. 

Diplomatic agent — 

certified copies by, s. 78, p. 176. 

Discretion of Court — 5 

as to order of witnesses, s. 135, p. 306- 

Olscovcry of fact — 

validates confession, s. 27, p. 79. 

Disproved — 

meaning of, s. 3, p. 11. 

Oocument — 

definition of, s. 3^p. 7. 

judge to order production of, 3s 165, p. 347. 

Documentary Evidence — 

exclusion of oral by, ss. 91, 92, pp. 191, 200. 

* 

Documents — 

admissibility of, p. 16. • * 

ambiguous, meaning of, s. 93* P* 223, , 

called for and examined, must be put in evidence, s. 163, p. 346. 
certified copies of, s. 77, p. 176. * 

contents of, when proved, by oral evidence, s. 22, p. 62 ; a. 63 (5), p. 137 
a. 144, p. 318. 

construction of, by acts of parties, p. 22. 

executed in counterpart, p. 1 57. 

not proved by oral evidence, s. 60, p. 152. 

' presumptions as to, 8 . 79* P- 177. 
primary evidence of, a. 62, p. 1564 
private, s. 75, p. 175. 
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Documents — concld. 

production of, certify copies of, s. 77, p. 175. 

# „ documents, s. 13 1, p. 299. 

„ 0 documents, with objection, s. 162, ,p. 345. 

„ title-deeds, s. 130, p. 297. * m 

proof of, required by law to be attested, s. 68, p. 167 ; 8^70, p. 169. 
proved by primary or secondary evidence, s. 61, p. 156 ; s. 64, p. 159, 
public, s. 74, p. 173. 

secondary evidence of, s. 65, p. 160 ; s. 66, p. 164. 
statements made in, s. 32 (7), p. 98. 
thirty years’ old, s.*90, p. 185. 

Drunken person — 

confession by, s. 29, p. 83. , 

Dumb witness — 

mode of giving evidence by, s. 1 19, p. 288. 

Dying declaration — 

as to cause of death, s. 32 (1), p. 96. 
for refreshing memory, p. 343. 

Enactments — 

• repdhl of, s. 2, p. 3. 

Entries — 

in books of account, when relevant, s. 34, p. 1x9 
in public or official book, s. 35, p. 121. 

Estoppel — 

admissions may operate as, 3. 31, p. 95. 
by attestation, p. 271. 

rccita. in a deed, p. 271. 
remaining silent, p. 270. 
cannot be pleaded in appeal, p. 272. 

\:r 5 ated by accepting cheque, p. •271. 
definition of, s. 1x5, p. 260. 
fraudulent intention not needksary, p. 268. 
in adoption, p. 277. 
kinds of, p. 261. 

by record, p. 261. 
by deed, p. 262. 
in pais, p. 262. 
mu^t be unambiguous, p. 270. 
not affecting minors, p. 264. 
no^a aiftst stat tes, p. 270. 
of- acceptor of bill of exchange, s. 117, p. 284. 
bailee, s. 117, p. 284. 
licensee, s. n<i p. 279 ; s. 117, p. 284. 
mort gagees, p. 283. 
tena ts, s? 116, p. 279. 
on a point of law, p. 270** • 
title by, p. 272. 

true Jfacts known to both parties, p. 267. 

Evidence — 4 

definition of, s. 3, p. 8. 

difference between <*vil and criminal proceedings, p. 10. 
direct, p. 8. 
indirect, p. 8. 
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m Examitialion-in-chlef — 

leading questions not allowed in, s. 143, p. 316^ 
leading questions when allowed in, s. 142, p. 316. 
meaning of, s. 137, p. 309. 
must relate ^relevant facts, s. 138, p. 309. 

Exceptions— 

burden of proving, s. 105, p. 234. 
e 

r Exchange — • 

bill of, estoppel of acceptor of, s. 117, p. 284. 

Exclusion of evidence — * 

against aoplication of document'co existing facts, s. 94, p. 224. 
of oral agreement varying terms of a contract, s. 91, p. 191. 
to explain ambiguous or defective document, s. 93, p. 223. 

t c 

* 

Existence — 

of ^act made probable to show relevancy, s. ix, p. 29. 

V 

Expert- 

definition of, s. 45, p, 136. 
experiments by, s. 51, ill., p. 142. 
facts bearing on opinion of, s. 46, p. 137. 
may give ground of opinion, 8 . 51. p. 142. 

may refresh memory by reference to professional treatises, s. 159, p. 341. 
opinions, when relevant, b. 45, p. 136. 

when ascertained from books, s. 60, p. 152. 

Explanatory facts — . 

relevancy of, s. 9. p. 24 ; s. 93. p- 223. 

Fact — r , , 

burden of proof, as to particular, definition of, s. 3, p. 4. 
disproof of, b. 3, p. n. 9 

not proved, s. 3, p. ix. 
proof of, a. 3. P- 9* 
relevancy of, s. 3, p. 5. , 

Facts— * 

admitted need not be proved; s. 58, p. 150. 
bea ing on opinion of experts, s. 45. P* 13& 
burden of proof, a9 to, s. 103, p. 233. 
forming part of same transaction, p. 6, p. 16. 
in issue, definition of, s. 3, p. 6. 

evidence of, s. 5, p. 15. , 

judicially noticed, need not be proved, s. 56. P* < 47 * 
necessary to explain or introduce relcvaut facts, s. 9. p. 2%. 
not requiring proof, p. 147. , « t 

presumption as to existence of, s. 114, p. 250. 
proof of, by oral evidence, s. 59, p. 152- 
relevancy of, 8 . 3, p. 5. 

' which are occasion, cause or effect of relevant factp, s. 7, p. 18. 

Family pedigree— 

to show relationship, s. 32 (6), p. 97. 
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Family portrait— 

to show relationship^. 32 (6), p. 97. 

Facts — m 

judicial notice of, s. 57 (9), p. 148. 

Festivals — 

judicial notice of, s. 57 (9), p. 148. 

Fiduciary relation — 

burden of proof when parties stand in, s. 11 I, p. 244. 

Finger Impressions— 

comparison of, with those admitted, a. 73, po 172. 
opinion of experts as to, 9. 45, p. 13^ 

flag — 

of foreign State, judicial notice of, s. 57 (8), p. 148. 

Foreign country- 

public documents of, s. 78 (6), p. 176. 

Foreign expressions— 

• eviaence to show meaning of, s. 98, p. 227. 
judicial records, presumption as to certified copies of, s. 86, p, 183. 
law, opinion of experts as to, s. 45, p. 136. 
sovereigns and states, judicial notice of, s. 57 (8), p. 148. 

Forfeiture — 

answer exposing witness to, s. t 32, p. 298. 

Former proceedings — 

evidence given in, when admissible,*?. 33, p. 113. 

Fraud — 

.in°obtaming judgment may be jyoved, s. 44, p. 133. 
in secreting original document, s. 66 (3) , p. 165. 
invalidating a document, s. ©2, proviso (1), p. 201. 

Gazette — 

presumption as to genuineness of, s, 81, p. 180, 
statement made in, s. 37, p. 123. 

Gazette of India— 

notification In, s. 37, p. 123 ; s. 57 (7), p! 148, 
presumption as to, s. 81, p. 180. 

Genealogical table- 

how far evidence, p. 112, 

General custom— • • 

of right defined, s. 48, expin., p. 140. 

Geographical divisions— •• • 

judicial notice of, s. 57 (9), p. 148. 

Good faith- 

burden of proof fl£ to, a. hi, p. 244. 
relevancy of facts showing , s. 14, p. 41. 

flood win— * • ^ 

facts showing existence of, a. 14, p. 41. 
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•'Government — * 

acts, orders, notifications, proof of, s. 78, p. 175. 

Government, Gnette — 

presumption to, s. 81, p. 180. 

Grants — 

and other dispositions of property, reduced to form of document, s. 91 . F • *9** 
varying ^he terms of, by oral evidence, s. 92, p. 200, 

Grounds of opinion — 

expert may give, s. 51, p. 143. 

Guardian- 

admissions by, p. 55. 

Handwriting- 

comparison of, s. 73, p. 172. 

qpodcs qf proving, opinion of expert as to identity of, s. 45, p. 136. 
of attesting witnesses, s. 69, p. 169. 
proof of, when necessary, s. 67, p. 166. 
relevancy of opinion as to, s* 47, p. 138. 

Hearsay— 

is no evidence, pp. 99, 153. 

not admissible except in certain cases, p. 99. 

High Court- 

certain questions asked by attorney, etc., without reasonable grounds- 
may be reported to, s. 150, p. 328. 

Hindu— 

iules of evidence, repeal of, p. 3. 

Holidays— 

judicial notice of, s. 57 (9), p. 14%. 

Horoscope — 

how far evidence, p. 112, 

Hostile witnesses — 

cross-examination of, s. 154, p, 331. 

Hostilities — 

between British Government and other State, judicial notice of, s.- 57 (11) 
p. 149, , 

Husband and wife — , 

competent witnesses, s. 120, p. 288. r 

may not* as witnesses disclose any communications made ip each other 
during marriage, s. 122, p. 290. 

Identity- 

facts establishing, of thing or person, s. 9, p. 24. 

opinion of expert on, of handwriting, s. 45, p. 136. 

questions in cross-examination to discover, 01 witness, s. i$6 (2), p. 323. 

Illegality — ** 

invalidating a document, 9. 92, proviso (1), p. 201. 

Illegible characters — 

evidence admissihle to show meaning of, s. 98, p. 2^7. 

Ill*wlH— 

facts showing existence of, s. 14, p. 41. 
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impartiality— 

affecting credit of witnesses, s. 153, excep. (a), p. 330. 

4mpeacfitng 9 cred!t— 

of witness, 8 . 155, p. 333* 

improper admission — 

or rejection of evidence, s. 167, p. 351. 

Incapacity— 

to give evidence, 8. 118, p. 286. 

income-tax officers — 

statements of assessors before, p. 292. 

Incompetence— * # 

of Court to deliver judgment may be proved, s. 44, p. 133* 

Incompetent — 

what witnesses are, s. 1x8, p. 286. 

Inconsistency— 

of any fact in issue or relevant fact, s. xi, p. 29. 

Inconsistent statement— 

• madte by witness, s. 155 (3), p. 333. 
offered to a witness, s. 155 (2), p. 333. 

incriminating documents — 

witness cannot be compelled to produce, s. 130, p. 297. 

incriminating statements — 

witness compelled to make, s. 132, p. 298. 

Indecent- 

questions, s. 15 1, p. 329. » 

Independent States — 

reoognition of, q. 57 (8), p. 148 » 

Inducement— ,, 

confession caused by, s. 24, p. 64. 

Inscription — 

on stone or metal-plate is document, s. 3, ill. * p. 7. 

nsolvency jurisdiction— 0 

relevancy of certain judgments in, 8 . 41/p. 126. 

Instances — f 

proving right or custom, s. 13, p. £3. 

Insulting questions— 

Court to forbid, s. 152, p. 329. 

Intention— * 

evidence as to declarations of, s. 15, p. 47. 
evidence of, to construe writing, p. 206. 
factstshowing, how far relevant, s. X4, p. 41. 

Interest— * * 

statement against, s. 32 (3), p. 97. 

Interpretation-cAuse— 

•• 3. P« 4- 
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^Interpreter — 

communication made to, when disclosable, a. I2f, p. 295. 

" • 

Intimidation— 

invalidatingVrdocumcnt, s. 92, pro. (1), p, 201. 

Intoxication— 

confeseiop made in, a. 29, p. 85. 

Irrelevant — 

evidence, rejection of, p, 6. 

Issue of tact — 

s. 3. P- 6 - 

Journals— 

presumption as to, s. 81, p. t8o. 

Judge— • 

must deride on facts relevant and duly proved, s. 165, p. 347- 
nog compellable to answer certain questions, s. 121, p. 280. 
to decide as to admissibility of evidence, s. 136, p. 307. 
to decide as to relevancy of facts, s. 136, p. 307. 
to forbid indecent question, s. 151, p. 329. 
to forbid insulting question, s. 152, p. 329. 
to order production of document, s. 163, p. 347. 
to put any questions, ‘s. 165, p, 347. 

Judgment- 

fraud, or collusion in obtaining, or in competency of Court to deliver, 'may 
be proved, s. 44, p. 133. 
how far conclusive proof, s. 41, p. 126. 

Judgments— 9 

intern , s. 41, p. 126. 

Judgments— 

not inter partes, how far transactions or particular instances, p. 35. 
when not conclusive proof, s. 42, p. 130 . 9 
relevant, s. 43, p. 131. 

Judgments— , 

must be based on facts relevant and duly proved, s. 165, p. 347, 
when irrelevant* to prove conduct, p. 22. 
when relevant, s. 40, p. 125. « 

Judicial no tide— * 

facts of which Courts must take, s. 57, p. 147. 

• 

Judicial proceedings— 

meaning of, p. 2. , * 

evidence in former ,*when relevant, presumption* as to evidence in, s. 8p, 
p.178. 

Jury- 

questions to witnesses by, s. 166, p. 330. 

Jus tertli — 

may be pleaded when, p. 280. 

Kajl— 

register of marriages by a, admissible, p. 105. f ' 
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Knowledge— 

facts showing, how fairelevant, s. 14, p. 41. 

burden of proof, s. 106, p. 235. 

that a Witness is unworthy of credit, s. 155, p, 333. 

Landlord and tenant — 

burden of proof as to relationship of, s. 109, p. 239. 
estoppel of tenant denying title of, s. 116, p. 279. 

Language- 

oral evidence to exp fain dubious, s. 97, p. 227. 

Latent ambiguity— . 

evidence admitted to explain, p. 223. 

• 

Law — 

judicial notice of, s. 57 (1), p. 147. 

Law books — 

presumptions as to, s. 84, p. 182. 
relevancy of statements in, s. 38, p. 124. 

Law, foreign — 

^opinion of experts as to, s. 43, p. 136. 

Leading questions — 

allowed in cross-examination, s. 143, p. 310. 

Judge may put, s. 165, p. 347. 

limit of rule wjth regard to, s. 142, p. 31O. 

meaning of, s. 141, p. 316. 

not allowed in examination-in-chief, s. 142, p. 316. 

re-examination, s. 142, p. 31G. 
when allowed in examination -in -chief, s. 142, p. 316. 

Lease — 

burden of proving discontinuance of, s. 109, p. 239. 

Legal advisers — * * 1 

rule as to disclosure of confid'in>tial communication to, s. 126, p. 293. 

Legislative Councils — 

course of proceeding of, judicial notice of, s. 57 ( \), p. 148. 
proceedings of, proof of, s. 78 (4), p. 176. * 

Legitimacy — ’ * 

birtty during marriage conclusive proof ctf, s. 112, p. 246. 

Letters-,- » 

contract contained in, s. 39, p. 125. 
forming part of a’transaction, s. 6, ill. (c), p. 16. 

Lex fori — * » 

law of evidence is, p. 2. 

Licensee— ** • 

estoppel of, s. ii 6, p. 279 ; s. 1 1 7, p. 284. 

Llfo— 

presumption as to Obntinuance of, s. 107, p. 236. 

Lithograph— 0 # 

a document, 9. 3, p. 7# 

1 
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\lth«*«phy— 

docvgnont made by, s. 6a, exp In. 2, p. 157. 

Local expressions^ 

evidence tosffbw meaning of, a. 98, p. 227. 


London Qaiettc— 

oresumption as to genuineness of, s. 81, p. 180. 

«» . regulations, etc., contained in, proof of, s. 78 (3), p. 176. 
relevancy of statements in, s. 37, p. 123* 

Lost document— • 

proof of contents of, s. 66 (5), p. #65. 


Lunatfc 

whi 


1C— * 

ten competent 9s witness, s. 118, expln., p. 286. 


Magistrate— 

negiing of the term, a. 26, expln., p. 77. 
not com Pliable to ans wer certain questions, s. 121, p. 289. 
not compellable to disclose source of information Jas to commfesioiy of 
offence, s. 125, p. 292. 


Mahomedan — 

rules of evidence, repeal of, p. 3. 

Maps— 

are 11 documents.'* s. 3, ill., p. 7. 
presumption as to, s. 83, p. 181 ; s. 87, p. 184. 
relevancy of statements in, s. 36, ft. 122. 

Marriage— 

bi r th during, conclusive proof of legitimacy, s. H2,j>.i24<). * * 

husbavi aid wife may not as witnesses disclose any communications 
male to each othe* during, s. 122, p. 290. 
statements as to existence of, s. 32 (5), p. 97. 


Matrimonial Jurisdiction-— « 

relevancy of certain judgments in, a. 41, p. 120. 

• « 

Matters of State — 1 

document produced by witness referring to, 8. 162, p. 345. 

Maxims— • 

falsa demonstrate non nocet, p. 226, 227. 

quitact coiS3 itire vibeture, p. 23. 

omina prsesumuntur rite esse acta, pp. 31, 178, 179. 


44 May msue ,f — 

deuaitiaa of, s. g, p. 12. 

Megjtanlcal process— 

copies made by, secondary evidence, a. 63, p. 157. 

Memorandum of evidence— 

/ presumption as to, a. 80, p. 278. 
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Memory — 

right of adverse party to see writing used for refreshing, s. i6i, p. 344. 
rules as to witness re&eshing, s. 159, p. 341. • 

Minors — * 

whether bound by estoppel, p. 064. 

Mob- 

cries of, admissible in case of riot, s. 9, ill. (6), p. 24. 

Motive- 

facts showing, s. 8, «p. 19. 

Mortgagee- 

estoppel of, p. 283. 

Mukhtears— 

professional communications to, p. 295. 

Municipal body — 

proceedings of, 8. 78 (5), p. 176, 

Native Prlnce^- 

cession of territory to, s» 113, p. 250. 

Negligent— 

facts showing existence of, s. 14, p. 41. 

New matters — 

introduced in re-examination, s. 138, p. 309. 

Newspapers — 

presumption as to genuineness of, s. 81, p. 1S0. 

New trial — 

improper reception or rejection of Evidence, ^hen no ground for, s. 167, 
P- 35 i- 

Notary Public — « • • 

seal of, judicially noticed, s. 78 (6), p. 176. 

Notice — 

to produce documents, rules as to, s. 66, p. 164. 

Notifications in Gazette of India — * 

judicial notice cl, 3. 57 (7), p. 148. # * 

of cession of territory, s. 113, p. 250. # 

of Gpvernment. how proved, s. 78, p. 175. 
statement of fact in Government, s. 37, p. 123. 

1 * 

Not proved—* % 

when a fact i 9 said to be, s. 3, p. n. 

Number of witnesses — 1 

no particular necessary, s. 134, p. 305. 

Obsolete expressions — r% ' 

evidence to show meaning of, s. 98, p. 227. 

Offeuce— v 

conspiracy to commit, s. 10, p. 26. 

definition ol, S. 30, ex pin., p. 86. * 

magistrate nbt comjeellaHc to disclose source of information as to com- 
mission of, s. 123, p. 492. 
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Offensive question* — 

Court to forbid needlessly, 9 . 152. P* 3 * 9 - 

Officers of *Court — 

names of , judicial notice of, s. 57 (12), p. 149. 

Official bodies — 4 

acts of, are public documents, s. 74, p. 173. 

OfQcial book- 

entries in, s. 35, p. 12 1, 

Official communications — 

public officer not compellable to disclosc ( s. 124, p. 292. 

Old age— 

^ncomgetency as a witness of a person of extreme, s. 1 iS, p. 280 

Onus — * * 

See burden of Proof. 

Oplnloo— 

expert ffiay give grounds of, s. 51, p. 142. 

Opinions — 

as to comparison of handwriting, s. 73, p. 172. 

as toconstitition of religious foundation, b. 49* P* 141. 

as to existence of general custom or right, s. 48, p. 140. 

as to handwriting, 8. 47, p. 138. 

as to meaning of particular words, 8. 49, p. 141. 

as to usages, tenets, moaning of terms, etc., s. 49* P* H 1 - 

ground of, are relevant, s. 51, p. 142. 

of experts, facts bearing on, s. 46, p. 137. 

of experts on points of science or # art, s. 45, p. 136. 

of third persons, when relevant, p. 137. 

Oral admission — * 

as to contents of documents, 3. 22, p. 62. 

Oral agreement- 

evidence of, not admissible to vary terms of a written contract, s. 92 
p. 200. « 

Oral evidence — % * , 

definition of, 3. 3 (1), p. 8. , 

exclusion of, by documentary evidence, s. 92, p. 200. 

must b£ direct, s. 60, p. 152. 

of documents unmeaning in terms, s. 95, p. 225. 

of contents of documents, s. 22, pt 62 ; 9. 60, p. X52 ; s. 144, p. 315* 

of experts, when dispensed with, s. 60, p. 152. 

of language used in documents, 8. 96, p. 226. 

to explain ambiguous documents, s. 93 * P* 223. 

Order— * *» 

of examination of witnesses, s. 138, p. 309. 
of production of witnesses, s. 135, p. 306. 

Orders of Oovernment 9 etc. — 
how proved, a. 78, p. 175. 

Originals — 

more than one proof of, s. 91, expin. 2, p. 191. 
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Ownership— 

burden of proof as tp, s. no, p. 240. 

Purdhandshin ladles — 

burden df proof of documents of, p. 245. 

Parliament— 

Acts passed by, judicial notice of, s. 57 (2), p. 147. 
course of proceeding of, judicial notice of, s. 57 (4), p. 14S. 
meaning of, s. 57 (4), expin., p. 148. 

Parol — . 

Sec Oral Evidence. 

Partners — 

admissions by, p. 55. • 

burden of proof as to relationship in <Ase of, s. 109, p. 239. 

Party to a suit — 

admission by a f s. 18, p. 53. 

notice to, to produce documents, s. 66, p. 164. 

Pedigree- 

statement in family, s. 32 (6), p. 97. 

Person iif*authority — 

confession made to a, s. 24, p. 64. 

Plans — 

are 'documents, s. 3, ill., p. 7. 
presumption as to, s. 83, p. s8i. 
relevancy of statements in, s. 36, p. 122. 

Pleaders — 

admissions of fact by, p. 55. 
confidential communications to, s. 1*6, p. 293. 
insulting questions put by, s. 150, p. 328. 
naipes of, judicial notice of, s. 57 (12), p. 149. 
notice to, to produce documents, # s. 66, p. 164. 

Police Officers— * 

confession to, s. 25, p. 74. 

confession while in custody of, s. 26, p. 77. 

not compellable to disclose source of information as to commission o£ 
oflence, s. 125, p. 292. 
diary of, pp, 125, 321, 343. 

Political fcgent— 

certificate of, presumption as to, s. 86, p. 183. 

Portrait — * » 

statement made on, s. 32 (6), p. 97, 

Position in life— 

cross-cxam in 3 Lt ion a9 to, s. 147, p. 324. 

. 

Possession- 

denoting ownership, 3. no, p. 240. 

Post-mortem examinatlqp — 

reports, for refreshing memory, p. 343. 

Powers-of-attorniy- 

presumption as to, a. 8^5 p. 182. 
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. Prejudice- 

communications, without, s. 23, p. 63. 

Preparation— * 

iacts showing, s. 8, p. 19. 

Presumption — ' 

as to accomplice evidence, s. 114, ill. (6), p. 250. 
as to newspapers, journals, etc., s. 81, p. 180. 
books oY law and reports, s. 84, p. 182. 

, conclusive, p. 14. 

continuance of possession, bills of exchange, s. 1 14, ill. (c), p/250. 

definition of, p. 13. 

documents, s. 79, p. 177. 

admissible in England, s. 82, p. 18 1. a 

documents thirty years' old, s, 90, p. 185. 

evidence, record of, s. 80, p. 178. 

^existence of facts, s. 114, p. 250. 
execution of documents, s. 89, p. 185. 
foreign judicial*records, s. 86, p. 183' 
gazettes, s. 81, p. 180. 
iyps and charts, s. 87, p. 184. 
mixed, of law and fact, p. 14. 
of fact, p. 13. 
of law, p. 14. 

powers of attorney, s. 85, p. 182. 

recent possession of stolen goods, s. 114, ill. (a), p/250 
telegraphic message, 9. 88, p. 184. 

Previous conviction — 

how far a relevant fact, s. 14, p. 41. 

evidence of bad character, s. 54, p. 144. 

evidence of, when given, s. 153, exception 1, p. 330. 

Primary evidence — • 

meaning of, s. 62, p. 15G. 

proof of document by, s. 61, p. 156 ; 3. 64, p. 159. 

• 1 * 

Principal and agent — 

burden of proof as to relationship in cade of, s. 109, p. 239. 

Principal and surety — 

admissions by, p. 55. f 

Privilege — , * , 

of affairs of State, s. 123, p. 2pi . 
clients, s. 129, p. 296. 

communications during maniage, s. 122, p. 290. 
information as to commission of offences, s. 125, p. 292- 
judges and magistrates, s. 12 1, p.^89. 
official communications, s. 124, p. 292. 
professional communications, s. 126, p/293. * • 

not waived by volunteering evidence, s. 128, p. 296. 

Privileged communications — 
rules as to, s. 126, p. 293. 

Private documents — 

• public records of, are public documents, S..74, p. 173. 
what are, s. 75».p* *75- § 

Privy Council — 

orders, etc., issued by, proof oi, s. 78 (3), p. *7*1. 
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Probability — , 

facta showing, of fact irf issue, s. n, p. 29. 

Probate— * 

in proof of will, s. 91, exception 2, p. 191. 

Probate Jurisdiction— 

relevancy of certain judgments in, s. 41, p. 126. 

Proceedings — 

evidence given In former, when relevant, s. 33, p. 113. ' 

Proclamations— 

how proved, a. 78*(3), p. 176. # 

Proctors— 

names of, judicial notice of, s. 57 (12), p. 149. 

Production— 

of document, by agent, s. 131, p. 297. 

• of documents called for and examined, s. 163, p. 346. 

of documents once refused, s. 164, p. 346. j 

of document under protest, s. 162, p. 345. 
of title-deeds, by witness, s. 130, p. 297. 
of witnesses, s. 135, p. 306. 

of writing used by witness to refresh memory, s. 161, p. 344. 

Professional communications — 

rules as to, s. 126, p. 293. 

Professional treatise — 

. expert may refresh memory by reference to, s. 159, p. 341. 

Promise — • 

confession caused by, s. 24, p. 64. 

of secrecy, does not vitiate confessions, s. 29, p. 8 5. 

• • « 1 • 

Proof— 

admission not conclusive, s. 31, 95- 

birth during. marriage conclusive, of legitimacy, s. 112, p. 246. 

burden of. See Burden of Proof. 

conclusive, m aning of, s. 4, p. 12. • 

facts not requiring, Chap. Ill, p. 147. • 

of act9, orders, notifications of Government? s. 78, p. 17^. 

of acts of the Executive, s. 78 (4), p. 176. • 

of admission against person making it, s. 21, p. 59. » 

of admission by or on behalf of person making it, s. 21, p. 59. 

of ad&ittbd fact not necessary, s. 58, J?- 150. 

of Attested documents not requi ed by law to be attested, e. 72, p. 171. 
of certain public and official documents, s. 74, p. 173. 
of contents of documehts, 8. 61, p. 156 ; s. 64, p. 159. 
of execution ol document required bylaw to be attested, s. 68 f p. 167; 
s. 70, p. 169. # 

•of execution of document when attesting witness cannot be found, s. 69, 
p.169. 

of execution of document when attesting witness denies execution, s. 71, 
p. 171. 

of facts by oral evidence, s. 60, p. 152. 
of handwritin^and* signature when necessary, 9. 67, p. 166. 
of proceedings of Legislatures, 8. 78 (2), p. 176. 
of proceedings of municipal body, s. 78 (5), p. 176.* 

, of proclamations, etc. ,,01 Government, s. 78 (3), p. 176. 
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Proof — cuhcUI . 

of opubliq documents of foreign country, s. 78 (5),‘p. 176. 
of public document by production of certified copy, s. 77, p* i75- 
of statemait, how much necessary, s. 39, p. 125. ' 

of wilf by prbbate, s. 91, exception 2, p. iqt. 

Proper custody— 

whatis*. s. 90, explanation, p. 185. 

Prosecutrix — 

proof of immoral character of, s, 135 (4), p. 333. 

Proved — 

when a fact is said to be, s. 3, p„ 9. * 

r 

Provincial expressions — 

• evidence to show meaning of, s. 98, p. 227. 

Public book — 

register, or record, entry in, s. 35, p. Z 2 i. 
yiterest, statements as to matters of, s. 32 (4). P- 97. 
right, statements as to, s. 32 (4), p. 07. 

Public documents — 

certified copies, s. 76, p. 175. 
enumeration of, s. 74, p. 173. 

Public nature — 

judgments referring to, relevant, s. 42, p. 130. 

Public office — 

accession, etc., to, judicial notice of, s. 36 (7), p, 148. 

Public officers — « 

acts or records ot acts of, are public documents, s. 74, p. 173. 

Public proceedings — t 

of Legislative Councils, proof of, 9. 78 (2), p. 

Public proclamations — * 

of Government, proof of, 9. 78 (3), p. 176. 

Public records — 

of private documents, s.< 74» P* *73- 
entriesin, s. 35, p. 121. 

< 

Public servant — 

entries made bv, s. 35, p. 121. 

Questions— 0 

asked witliou t reasonable grounds, s. 150, p. 328. 
as to credit, s. 135, p. 333. * <. 1 

by party to his own witness, s. 134, p. 331. 
indecent or scandalous, s. 151, p. 3*9- 
intended to insult or to annoy, s. 152, p, 329. 

Judge may ask any, s. 165, p. 347. 

Jury or assessors may ask, 9. 166, p. 350. 

* lawful in cross-examination, s. 143, p. 316. 
leading, s. 141, p. 316. 

witness must answer, though criminating, 8. 132, p. 298, 

«< 

Rape— 

impeaching credit of prosecutrix for, a. 155 (4), p. 333. . 
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JR 16 h ness — 

* facts showing existence ot, s. 14, p. 41. 

Recitals — 9 

in acts or 'notifications, s. 57 (7), p. 148. 
in instruments, s. 32 (7), p. 98. 

Record of evidence — 

presumption as to documents purporting to be, s. 80, p. 178. 
relevancy of entry in a, made in performance of duty, s. 35, p. i zt. 
foreign judicial, presumption as to, s. 86, p. 183. 

Re-examination — 

meaning of, s. 137, p. 309. 

as to character, s. 140, p. 310/ 

leading questions not allowed in, s. 142* p. 316. 

on new matter introduced by permission of C ourt, s. 138, p. 301 » 

to what directed, s. 138, p. 309. 

Reference— 

4 to books by experts, s. 150, p. 341. 

Refreshing memory— 

rules as to, s. 159, p. 341 . 

right o? adverse party to see writing used for, s 161, p. 344. 

Refusal — 

to produce document, presumption on, s. 89, p. 185. 
secondary evidence on, s. fc*>, p. 160. 

Register — 

entry in a, s„ 35, }>. T21. 

• 

Regulations of Government — 

proof of, s. 78 (3), p. 176. 

Rejection — 

improper admission qr, of evidence po ground for new trial, s. 167, r>. 351. 
of evidence as irrelevant, p. ft. 

« 

Relationship — 

burden of proof as to, s. 111, p. 24 \. 
relevancy of opinion as to, s. 50, p. 141. 
statement as to existence of, s. 32 (5), p. 07. 
made in wills, s. 32 (6), p. 97. 

Relev ancy-j- 

of admission in civil cases, s. 17, p. 52. 

of ba*l cljdractcr in criminal proceedings, s. 54, p. 144. 

of character asaffecing damages, s. 55, p. T45. 

of conduct, in civil cases, s. 52, p. 142. 

in criminal cases, & 53, p. 143.* 

of confession made after removal of impression caused by indue*. ment, 
threat, or p/omise, s. 28, p. 34. 
of corroboration of facts, sf^^C, p. 337. 

of entry in public record, etc., made in performance of duty, s. ^5, p. 121. 
of facts 

bearing on question whether act was accidental or intentional, 

s. 15. P- 47 ** 

bearing opmipns of experts, s. 46, p. 137. 
forming part of tfce same transaction, s. 6, p. 16. 
in suits for damage* s. 12, p. 32. 
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Relevancy— tofald.— c 

of facts — c 

• inconsistent with fact in issue or relevantnfact, s. if, p. 29. « 

necessary to explain or introduce a fact in issue or 4 relevant fact. 

ot good Character in criminal proceedings, a. 54, p. 144. 
showing existence of course of business, s. 16, p. 50. * 
showing existence of state of mind, body, or bodily feeling, s. 14, 
p.41. 

where right or custom in question, s. 13, p. 33. 

which are the occasion, etc., of relevant facta or facts in issue, s. 7, 
p.18. 

which show a motive or preparation for any fact in issue or relevant 
fact, s. 8, p. 18. t 

of grounds of opinion, s. 51, p 142. 

of Judgments, etc., to bar second suit or trial, in probate, etc., jurisdiction 
, O s. 41, p. 1*6. 

of t wh at conclusive proof, s. 41, p. 127. * 

• in other than probate, etc., jurisdiction, s. 42, p. 130. 

of judgments, etc., other than above, s. 43, p.'iai. ,, 

of opinions as to existence of general custom or right, s. 48, p. 140. 

• handwriting, s. 47, p. 138. 

relationship, s. 50, p. 141. 
usages, tenets, etc., s. 49, p. 141. 
of oral admission as to contents of document, s. 60, p. 152. 
of previous conviction in criminal proceedings, s. 14, p. 41. 
of reports, s. 38, p. 124. 

of statement as to fact of public nature contained in certain Acts or [noti- 
fications, s. 37 . P- 123. 
in maps, charts, and plans, s. 36, p. 122. 
of act of conspirator, s. 10, p. 26. 
of law of country contained in law-books, s. 38, p. 1?*. 

« 

M Relevant 

definition of, s. 3, p. 5. 


Repeal— 

of enactments, p. 1 3. 

Reports— 

of decisions, presumption as to genuineness of, s. 84, p. 182. 
relevancy of, s. 38, p. 124. 

Reputation— \ 

evidence of general, s. 35, explanation, p. 145. 

€• 

Res gestoe— 

evidence of, p, 17. 

Rot Indicate— 

s. 40, p. 123. 

Retracted confession— 
p. 92 - 

Revenue officer- 

meaning of, s. 125, explanation, p. 293. 

* not compelled to give source of information, s. 173, p. 293. 


Right — * 

relevancy of facts as to existence of, s. 13, p. S 3 * 

tertn imports incorporeal right, p. 34. 

relevancy of opinion as to existence pf genera $ s. 48, p. 140.. 
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Hold — 

rule o( the, judicially noticed, 8. 66, p. 164. . 

Rule — 

as to notice to produce documents, s. 66, p. 164. 
o! the road or sea, judicially noticed, s. 57 (13), p. 149. 


Samadaskatbook — 

entries of payment in, p. 105. 


Scandalous questions— • 

when Court to forbid, s. 151, p. 329. 


Science — t 

or art, opinions of experts on points of, 3. 45, p. 136. 


judicial notice of the rule of the road or, s. 57 (13), p, 14^. 

Seal — 

• comparison of, with admitted or proved seal, s. 73, p. 172* 
presumption as to genuineness of, s. 82, p. t8i. 

Seals — 

list of, judicially noticed, s. 57 (6), p 148. 


Secondary evidence — 

after notice to produce, s. 66, p. 164. 
certified copies, 9. 76, p. 175. 
meaning of, s. 63, p. 157. 
of ancient documents, p. 188. 

of existence, condition, or contents of documents, s. 65, p. 160. 


Secrecy- 

confession under promise of, s. 29, 


p. ^5. 


Series-; * 

of occurrences, reldvaChcy of, s. 15, p. 47. 

Seven years’ — * 

absence, presumption of death from, 9. 108, p. 237* 

1 Shall presume ” — 

defined, 8. 4, p. 12. 

Sign Manual— 

of aovejeign, judicial notice of, s. 37 (3}, p. 148. 

Signature^ f 

comparison of, with admitted or proved signature, s. 73, p. 172. 
presumption as to genuineness of, a. 79, p» 177. 
proof of, when necessary, 9. 67, p. 166. 
when not necessary, 9. 82, p. 181. 

Sovereign — .• , 

accession ot, judicial notice of, s. 57 (5), p. 148. 
acts os Records of acta of, a. 74, p. 173. 


Special dlaryr- , 

of police officers, 9. 39, p. >45. 

/ 

Stamp— * 9 

of a document, presumption as to, s. 89, p. 185, 
want of, refreshing memory, p. 343. 
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State— > 

affairs of, admissibility of evidence, as to, s. 123, ft. 291. 

• v 

State of body — % # 

admissions as to, s. 21, p. 59. 
facts showing existence of, s. 14, p. 41. 

State of mind — 

r admissions as to, s. 21, p. 59. 
facts showing existence of, s. 14, p. 41. 

Statements — 

against interest of maker, s. 21, p. 50 ; s fc 32 (3). p. 97' 
by party to proceeding or agent s. 18 , p. 53. 
by party interested in the subject matter of suit, s. 18, p. 53. 
toy persons who cannot be called aswitnesses, s. 32, p. 96 ; s. 33, p. 113- 
how much of, shp^ld be proved, s. 39, p. 123. 
made in course of business, s. 32 (2), p. 97. 
presumption as to evidence, s. 80, p. 178. 
rqjating to cause of death, s. 21, p. 59 ; s* 32 (1), p. 06. 
relevandy of, as to facts of public nature, s. 32 (4), p. 07. 

in maps, charts, etc., s. 36, p. 122. 
regarding conduct, s. 8, cxpin. 2, p. rp. 


Status of witness- 

cross-examination as to, s. 146, p. 323. 

Strangers — 

admissions by, when relevant, s. to, p. 57 ; s. 20, p. 58. 

Surety — 

admissions by, p. 55. ■ 

Technical expression — 

evidence to show meaning of, s. 98, tp. 227. 

Telegraph messages — * 

presumption as to, s. 88, p. 184. 

Tenant- - r 

burden of proof as to relationship of, s. 109, p. 239, 
estoppel of, s. 1 16, p. 279. ' 

Tender yeans- 

incompetency as witness of person of, s. ii 8, p. 286. 

4 

Tenets— 

of body of men or family, relevancy of opinion as t<^ s. 49. p* 141* 

Terms — 

relevancy of opinion as to meaning of, 8*4^, p. 141. 

Territories— 

British* judicial notice of, s. 57 (to), p. 148. 

Territory - * ' 

cession of, conclusive proof of, s. 113, p. 250. 

Testify— * 

who are competent to, s. 118, p. 286, 
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Thirty years— 

presumption as to old documents, s. go, p. 185. 
presumption as to de&tn, 9. 107, p. 236. 

j 

Threat — 

confession caused by, s. 24, p. 64. 
removal of 'the effect of, s. 28, p. 84. 

Time- 

judicial notice of, s. 57 (9), p. 148. 

Title-deeds — 

of a witness not a party, production of, s. 130, p. 297. 

• 

Tombstone — * 

statement as to relationship made on, s. ^2 (6), p. 97- 

Transaction-- 

facts forming part of the same, s. 6, p. 16. 

» proving right or custom, s. 13, p. 33. 
the import of, p. 35. 

Translation— 

c/f documents produced by a witness, s. 162, p. 

Unintelligible terms — 

evidence to explain meaning of, s. 08, p. 227. 

Usage — • 

proof of, as varying written contrat t, s. 92, proviso (5), p. 201 . 

•Usages — 

of body of men or family, relevancy of opinion as to. s. pi, p. 1: 4 l . 

Vakil — 

communication to, privilege of, s. 126, p. 293. 

naftie*of, judicial notice of, s. 57 (ie), p. 149. 

questions asked by, without reasonable grounds, s. 150, p. 328. 

Varying of document — 

by contemporaneous agreement, s, 99, p- 228. 
by oral evidence, s. 92, p. 200. 

Veracity of witness — 

questions to test, s. 146, p $2 j. 

Volunteering evidence — 

effect/jf, 128, p. 296. 

War— # 

articles of, judicial potice of, s. *7 (3), p. 148. 

Warning — * 

confession not invalidated absence of, s. 29, ]). 83. 

Wife— 

See HlftBAND AND WlFli. 

Wills— 

construction of, not affected, s. 100, p. 229. 
proof of, by probate, ^91, exception 2, p. 191. 
statement as to custom nyulc in, s. 32 (7), p. 98. 

as to relationship made in, s. 32 (6), p. Of- 
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"Without prejudice — 

statements made, s. 23, p. 63. 

Wltiteis— • * 

accomplice Competent, against accused person, s. 114, ill. (i), p. 250; 
a. 133. P- 

attesting, proof when he cannot be foand, s. 69, p. 169. v * 
of document executed i 1 the United Kingdom, s. 69, p. 169. 
when execution of document nust be proved .by, s. 68, p. 167. 

# competency of, s. n8, p. 286. 

Judge or Magistrate as, s. 121, p. 289. 

plealer as, s. 126, p. 293. 

pleader's 'derk or servant as, s. 127, p. 293. 

public offi:er as, s. 123, p. 291. 

vakil as, s. 126, p. 293. * 

vakil's clerk or servant as, s. p. 295. 

fUtorngv as, s. 126, p. 292. 

attorney's clerk or servant as, s. 127, p. 295. 

barisf.er as, s. ii&, p. 292. 

barrister's clerk or servant as, s. 127, p. 295. 

client as, s. 129, p. 296. 

compelled to produce title-deeds, s. 130, p. 297. 

incriminating documents, 8. 130, p. 297. 
documents of others, s. 131, p. 297. 
to make criminating statements, s. 132, p. 298. 
contradiction of, s. 153, p. 329. 
credit of, confirmation of, s. 158, p. 341. 

how inpea :hed, s. 155, p. 333. 
impeachment of, s. 153, p. 329. 

questions in cross-examination affecting, 8. 146, p. 323. 
cross-examination. See Cross-examination. 
dumb, mode of giving evidence by, s. 119, p. 288. 

evidence of, when relevant for proving in subsequent proceeding truth q 1 
facts stated, s. 33, p. 113. 

examination of, as to witness, document or contents, s. 22, p. 62. 
examination-in-chief of. See Examwiation-in-Chi^f v • • 

husband or wife of accused, competent in criminal proceedings, s. 120, 
p. 288. • 

interpreter as, s. 127, p. 295. 
power of Judge to examine, s. 165, p. 347. 

not a party, rules as to production of title deeds of, s. 130, p. 297. . 

not excused from answering on ground that answer would criminate, s. 132, 
p. 298. • « 

oral evidence of, as to statements by other persons of contents of docu- 
ment* when admissible, 8. 60, p. 152. 1 

order of examination of, s. 135, p. 306.* t 

party to civil suit, and husband or^wife competent, s. 120, p. 288/ 
production of document by, s. 130, p. 293 ; s. 139, p. 3*5» " 

proof of former statement of, to corroborate testimony, s. 157# P* 33®- 
questions to, by jury or assessors, a. 166, p. 350. % * 

re-examination of. See Rb-examination. « 

refreshing memory by reference to writing, 4. 159, p. 341. 
may be cross-examined upon it, s. 161, p. 344- 
statements by persons who cannot be Called as, s. 32, p. 96. # 

to character, cross-examination and re-examination of, 8. 140, p. 316. 

* translation of document produced by, 8. 162, p. 34 j. 

when compellable to answer question in cross-examination testing veracity* 
etc., s. 147, p. 3*4. • . v . 

in what case Court to decide, s. 148, p. 324. ** 

when, may testify to facts mentioned in docui&ent, s. 144, p. 318. 
wife of aconed, competent, in criminal proceedings a. 120,' p. 288k 
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Wltnesaea— 

m what person scomp^ent, a. 118, p. 286. 
examination of, a. i$f, p. 306. 
dumo persona aa. a. 1 19, p. 288. 

no particular number of, necessary to prove fact, a. 134, 5.^05* 
order of production and examination of, a. 135, p. 306 ; a. 138, p. 309. 

Writing— 

it a " document/’ 8. 3, ill., p. 7. 

comparison of, with admitted or proved writing, 8. 73, p. 172. 
dumb witness may give evidence by, a. 119. p. 288. 
when witness may refresh memory by reference to, a. 159, p. 341. 
torefresh witness's memory, adverse party entitled to production ot, and 
may cross-exrtnine upon, 161, p. 344. 

Words — 

meaning of particular, a. 49, p. 14 1. 

printed, etc., are documents, a. 3, ill., p. 7. 9 

used in a peculiar sense, evidence as tn, a. 98, p. 227. 







